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Acilis Konusmalari

IRAK'TA YASANAN GELISMELER VE
INSAN HAKLARI IHLALLERININ TAKIPCiSiYiZ

Irak, eski ve orta ¢aglardan beri masallara konu olacak olgiide,
uygarlik ve medeniyete besiklik etmis bir cografyadir. Bundan do-
layidir ki, tarihte bir¢ok ilklerin yasandig: bu cografyada her zaman
dini ve etnik gesitlilik hayat bulmus, bir arada yasayabilme kiiltiirii-
nii gelismistir. Irak’in, Akdeniz bolgesini Basra Korfezi araciligy ile
Pakistan, Hindistan ve Uzakdogu’'ya baglayan kisa bir yol gecidi
tizerinde bulunmasi ona cografi konumu bakimindan bir irtibat {il-
kesi olma imtiyazimi vermektedir. Cevresindeki iilkelere nazaran
daha genis tarim alanlarina ve 6zellikle zengin petrol yataklarina da
sahip olan Irak jeopolitik 6neme tartismasizdir. Irak topraklarmin
Gilineybat1 Asya’nin en énemli su kaynaklar1 olan Firat ve Dicle ne-
hirleriyle sulanmasi ona tarih boyunca 6énemli bir tarim potansiyeli
kazandirdig gibi, bu nehirlerin dogdugu ve gectigi iilkeler ile de
tabii ortakliklar kurmasina vesile olmaktadir. Nehirler etrafinda
gelisen kiiltiirler sayesinde Tarih boyunca Anadolu Suriye ve Me-
zopotamya'nin kaderi daima ortakliklar gostermistir. Bu bolgelerin
birinde meydana gelen gelisme digerini tabii olarak etkilemistir.

Irak diger Ortadogu iilkelerinin etnik ve dini bakimdan goster-
digi ozelliklerin hepsini bir arada sergiler. Hemen tamami Miislii-
man olan Arap, Kiirt ve Tiirk (Tiirkmen) etnik unsurunun disinda
daha ziyade dini farkliliklar1 ifade eden Keldani, Siiryani, Ermeni,
Musevi, Sabii (Mandei) ve Yezidiler de bu cografyanin sembolleri-
dir. Burada Miisliimanlar da guruplar halinde Sii ve Siinni olarak
varliklarim siirdiiregelmislerdir. Tarih boyunca sinirli bazi sorunla-
rin disinda hemen hemen biitiin bu guruplar uyum iginde yasaya-
rak diinyaya birlikte yasama kiiltiirtinii tanutmuslar iken bu giinkii
manzara tamamen farkli bir boyut arz etmektedir.

Irak’ta etnik ve dini kiiltiirler arasindaki ayrisma ve catismalar
maalesef modern diinyanin kurulusu ile baglamistir. Birinci Diinya
Savagi sonunda kurulan Ingiliz Manda idaresi ayriliklar1 destekle-
mis, hatta ¢atismalar1 besleyen bir yap1 olusturmustur. Oysa 1914
yilinin sonlarinda Basra’ya dogru ilerleyen ingilizlerin slogan1 “Irak
halkinin 6zgiirlestirilmesi” idi. Ancak cazibesi yiiksek bu iddia fiili-
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yatta boliinme ve gatismalar1 saglamistir. S6z gelimi Necef’te bagla-
yan ve Ingilizlerin idaresini istemeyen Cem'iyyet el Nahda el
Islamiyye'nin talepleri 6zgiirliik talebi olarak kabul edilmemis ve
6000 binden fazla sivilin hayatina mal olmustur. Zira bugiin oldugu
gibi o glin de bolgede yasayan halklarin menfaatleri degil, egemen
unsurun menfaati 6n planda idi. Tarih agik¢a ortaya koymustur ki,
Ingilizler bolgeyi sadece ve sadece kaynaklarindan dolayi isgal et-
misler ve gerekli diizenlemeleri yapincaya kadar da elde tutmuslar-
dir. Maalesef sahip oldugu kaynaklar1 ve jeostratejik dneminden
dolay1 Irak hi¢ bir zaman kendi haline birakilmamis, gerek Krallik
ve gerekse Cumhuriyet idareleri daima dis miidahalelere agik ol-
mustur. Bundan da en ¢ok gesitli guruplari temsil eden halklar etki-
lenmiglerdir. Bazen Miisliiman Siiler, bazen Miisliiman Kiirtler ba-
zen de Stinniler baskilardan nasibini alirken azinlikta kalanlar ise
siirekli magdur olmuslardir. Her tiirlii dogal ve beseri kaynaklara
sahip olmasina ragmen Soguk Savas yillar1 sistemin tirettigi hayali
diismanlara karsi silahlanma ile gegen Irak’ta halk yigmnlar: hig bir
zaman flilke kaynaklarindan istifade edememislerdir. Ozellikle 1980
yilinda baglayan Iran-Irak Savas: halka yeni yiikler ve magduriyetler
getirirken diinyanin kirk tiilkesi de her iki tarafa silah satarak akan
kana ortak olmuslardar.

Ikinci Diinya Savasindan sonra bdlge politikalarimi Ingiltere’den
devralan Amerika Birlesik Devletleri (ABD) her hangi bir yenilik
getirme yerine Korfez petrollerinin giivenli ve ucuz bir sekilde ABD
ve Bat1 endiistrisine ulagmasini esas alan politikalar iiretmistir. Ozel-
likle Iran-Irak Savasinin Korfez petroliiniin Hiirmiiz Bogazi'ndan
¢itkmasini engelleyecegi ihtimali ABD'nin Saddam’in yaninda yer
alarak savasi kigkirtmas tarihin affetmeyecegi bir hadisedir. Bu des-
tek, diger batili devletlerce de agiktan stirdiiriildii. Irak’a silah prog-
ramlarini gelistirmesi igin malzeme ve teknoloji imkani1 saglandi. Bu
sekilde Irak diinyanin en borglu tilkeleri listesine sokuldu. Biitiin
sunulan bu destekler Irak halkini savasin icine, yokluga ve bir dizi
felaketlere iterken, Saddam Hiiseyin'in statiisiinii kuvvetlendirdi.
1988 yili Mart ayinda Saddam gelistirdigi kimyasal silahlari
Halepge’de Kiirtleri katletmek icin kullandi. O tarihte sessiz kalan
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miittefikleri; ertesi sene dogrudan Iran ile barig goriismelerine bas-
layinca huzursuz oldular. 1990 yilina dogru Saddam artik kontrol
edilemez bir gii¢ olmustu. Amerika ve Batili iilkeler, -adeta ge¢mis-
teki giinahlarini ¢ikartmak i¢in-, onun bir hata yapmasini beklemeye
bagladilar. Hatta muhtemelen bir takim tesviklerle hata yapmasim
da sagladilar. Nitekim 2 Agustos 1990'da Irak kuvvetlerinin Ku-
veyt'i iggale girismesi beklenen hatay1 yani korfez krizini yaratti.
Daha 6énce Saddam Hiiseyin Iran’a karst sinir gazi kullandiginda
Bat1 sessiz kalmisti. Ancak bu olaydan hemen iki giin sonra Ameri-
ka, Irak’a silah satisini yasakladi. Fakat ilging bir sekilde, Irak’in Ku-
veyt'ten cikarilmas: icin alt1 ay beklendigi gibi diizenlenen askeri
harekat da yarim birakildi. Bu harekatin en belirgin sonuglarindan
biri de kuzeyde ugusa yasak bir bolgenin olusturulup, Kiirtlere 6zel
bir statiiniin kazandirilmis olmasiyda.

ABD'nin 6nderliginde gergeklestirilen askeri harekatla Ku-
veyt'in Irak isgalinden kurtarilmasindan sonra, Birlesmis Milletler
Giivenlik Konseyi de toplanarak, Irak’in benzeri bir davranig ser-
gilememesi icin careler tartismaya basladi. Ayrica, Irak’in niikleer ve
kimyasal silah programlarinin denetlenmesi ve kitle imha silahla-
rindan arindirilmasi igin bir teftis heyeti olusturuldu. Boylece Mayis
1991'de ilk defa Birlesmis Milletler Teftis ve Silahsizlandirma Heyeti
(UNSCOM: United Nations Special Comission on Disarmament) —
ironik bir sekilde- Irak’ta kimyasal ve niikleer silahlar aramaya basg-
lad1. Uzun yillar calismalarini siirdiiren bu heyet, Irak’ta pek ¢ok yer
denetlemis, hatta Saddam’in saraylarindaki en mahrem mekanlara
kadar girebilmistir. Aslinda bu gecen siire zannedilenin aksine
Irak’mn lehinde islememis, bilakis Amerika'min Korfez'e daha kolay
ve tam anlamiyla yerlesmesini saglamistir. 1997 ve 1998 yili iginde
bir ka¢ kere Amerika tarafindan bombalanan Irak’a, 16 Ekim
1998'de Amerikan ve Ingiliz savas ugaklari dért giin siirecek bir dizi
saldir1 daha baslatti. Bu harekat, Birlesmis Milletler ‘de farkl farkl
seslerin ¢itkmasina neden olsa da Giivenlik Konseyi iiyesi ii¢ tilke
Rusya, Fransa ve Cin harekati protesto ettiler. Arap devletlerin de
protestosuna neden olan bu harekat, sonugta Irak’in teftis heyeti ile
isbirligi yapmasina zorlanmas ile sona erdi. Amerikan ve Ingiliz



Prof. Dr. Zekeriya Kursun
Orta Dogu ve Afrika Arastirmalari Dernedi Baskani

ucaklarmin 650 sorti yapti§1 bu harekatta, 100 kadar askeri ve en-
diistri bolgesi vuruldu. Amerika ve Ingiltere’nin insan kayb1 olma-
masina karsin, Irak’ta binlerce kisinin 6ldigi ileri stiriildii. ABD
Devlet bagkan: Clinton, askeri harekatin ardindan kararliligini bir
kere daha ilan ederek, Irak’in kitle imha silahlar1 imal etmeye de-
vam ettigi siirece kendilerinin de askeri harekat yapacaklarini soy-
ledi. Ancak en 6nemlisi ilk defa Saddam Hiiseyin’in devlet baskan-
Iigindan disiirtilmesinden s6z ederek, Birlesmis Milletlerin arkala-
rinda durmalarin istedi. Buna ragmen Clinton yonetimi isi zamana
yaydi. Aslinda bu siire¢ 2003 yilina kadar degisik diizeylerde devam
ettirildi. Irak’a uygulanan ambargo halki canindan bezdirdi, yokluk-
lar1 beraberinde getirdi. Her gurup gelecegini dig miidahale umutla-
rina bagladi. Hemen herkes Irak disinda hamile aramaya bagladi. Bu
stire¢ 2003’te “demokrasi” getirmeyi vadeden ABD’nin isgaliyle
sonuclanacakti.

ABD ve Ingiltere miistereken Ocak 2003'de BM’ye yeni bir karar
tasaris1 sundular. BM Giivenlik konseyini karigtiran bu yeni karar
tasaris1 oylanmadan geri gekildi ve akabinde biitiin diinyanin sahit
oldugu gelismeler yasandi. Nitekim 20 Mart 2003’te baslayan Ame-
rikan-Irak Savagsi kafalarda bir ¢ok soru birakarak 9 Nisan’da sona
erdi. Ancak iilkede olaylar dinmedi, i¢ karisikliklar ortaya ¢ikti. $ii
lider Abdiilmecid el Huyi Necef’te 6ldiiriildii. Siirgiinde olan muha-
lifler iilkeye dondii. Bu arada Amerika Paul Bremer’i Irak’a sivil
idareci olarak atadi. 2003'te baglayan Amerika'nin Irak’i isgali mil-
yonlarca insan kaybina neden oldu ve ancak resmen 2012 yilinda
kaldirildi. Zaten oldukga karmasik bir yapisi olan Irak toplumu bu
siire iginde kristalize edildi. Saddam’dan kurtulmak igin isbirligi
yapan Iraklilar geleceklerini kurmak igin ayni kararlilig1 gostereme-
diler. Halklar ve guruplar birbirlerine kars1 kullanildilar. Eskiden
birlikte yasayanlar ayristirildi. Mahalleler arasina biiyiik bariyerler
konularak fiziksel temaslar engellendi. Ancak asil tehlikeli bariyer-
ler beyinlere sokuldu. Kuzey’deki Kiirt bolgesi kendi kaderine tayin
etme telasina diistii. Giineyde Siiler kurtulusu fran himayesinde
gormeye bagladilar. Ulkenin pek ¢ok yerinde dagmik olan Siinni
kesimler siyaseti boykot ederek adeta kendilerini intihara stiriikledi-
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ler. Tabii ki bu arada uluslararas: sermaye sonu gelen petrol imti-
yazlarmi yeniledi.

Demokrasiyi getirme iddiasi ile bolgeyi isgal eden ABD’nin ya-
p1p onaylatti$1 anayasa islevsiz bir metin olmaktan Gteye gecemedi.
Esasinda kendi agisinda istedigi sonuglar1 alan ABD daha uzun ka-
lip yeni bir Vietham sendromu yasamamak igin buradan ¢ikmaya
karar verdi. Paradoksal bigcimde bolge politikalarindan uzak tutmak
istedigi Iran’1 ise adeta yerinde birakti. Bir taraftan Iran’in 6zellikle
Giiney Irak tizerindeki derin etkileri diger taraftan yeni anayasanin
Irak halklarini ayristiric ve tatmin etmeyen boyutlar: bir dizi prob-
lemlere neden olmustur. Karmasik secim sistemi ve gegen siire igin-
de meydana gelen degisimler istikrarsiz bir yapiy1 dogurmustur.
Dogal olarak bolge el Kaide gibi terdr orgiitlerinin de kolayca faali-
yet gosterebildigi bir zemine doniismiistiir. Her teror gurubu alter-
natiflerini sahaya tasiyarak, Irak yasanmaz bir cografyaya dontistii-
rilmiistiir.

Yukarida da soylendigi gibi Tiirkiye ile bircok miisterekler olan
Irak’taki her tiirlii gelisme bizleri de ilgilendirmektedir. Ancak 6zel-
likle son yillarda bolgede yasanan insan haklari ihlalleri sadece bol-
gesel ilgimizi degil ayn1 zamanda insani ilgimizi de ¢ekmektedir.
Tarih boyunca bir ¢ok alanda bilgi tiretmis, pek ¢ok bilgin ve bilge
yetistirmis olan Akdeniz havzasi ve Ortadogu’da bugiin yasananlar
hayret ve esef vericidir. Diinya’daki ilk kanunlastirma ve ilk anaya-
sa hareketlerine sahne olmus cografyamizda miisahade ettiklerimiz
hepimizi derinden tizmektedir.

Etrafimiza ve Ozellikle Irak’ta yagsanan insan haklar: ihlalleri sa-
dece akademik ¢alismalarin konusu olarak degerlendirilecek husus-
lardan degildir. Higbir siyasi irade ve otorite insan haklar1 s6z konu-
su olunca kendi milli sinirlarin1 bahane ederek kulaklarini dis diin-
yaya kapatma hakkina sahip degildir. Hangi gerekgeler ile olursa
olsun, milli sinurlar dahilinde yasanan Insan haklari ihlallerini ¢ag-
mizda ig igleri olarak degerlendirmek de miimkiin degildir. Mesru
higbir devlet ve hiikiimet, kendi himayesinde yasayanlarin haklarimni
goz ardi edemeyecegi muhakkaktir. Bu konuda gosterecegi ihmal
veya acziyet o devlet ya da hiikiimetin mesrulugunu tartisilir hale
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getirecektir. Bugiin Irak’ta oldugu gibi hangi nedenler ile olursa
olsun bir siyasi otorite ya da hiikiimetin bu tiir ihlallerde bizzat taraf
olmasi ise felaketlerin en biiytiglidiir. Bu vesile ile bu sempozyu-
mumuzun konusu olan Irak’ta ve Suriye’de yasananlara biiyiik bir
endise ile bakmaktayiz. Kisa bir siire once Kerkiik Havice'de,
Diyala’da ya da Banyas’ta ve nihayet Anbar etrafindaki kayiplarin
onlenemez “terdr” soylemi ile gegistirilmesi miimkiin degildir.

Yasananlarin salt bir takim siyasi istikrarsizliklarin, toplumsal
ayrismalarin, etnik ve dini ¢atismalarin bir sonucu olarak da gor-
memekteyiz. Hig kuskusuz biitiin gelismeler ayn1 zamanda Insan
haklarma yaklagimin bir sonucudur. Dogustan Insana bahsedilmis
haklarin gasp edilmesinde, her seyden 6nce bu haklarin taraflarca
bilinmemesi veya farkli algilanmasinin da biiyiik pay1 bulunmakta-
dir. Insani degerlerden ve Evrensel hukuk sisteminden uzak, kimi
gurup, cemiyet, etnik kimlik ya da dini ve mezhepsel kaygilar ile
hazirlanan yasalar ve egitim programlari Insan haklari ihlallerine
yol acan en biiyiik amillerdendir. Nitekim ister Bat1 ve ABD'nin ister
Iran’in Irak ve cevre {ilkelerine bigtigi rol olsun, ister i¢ dinamiklerin
sebep oldugu ihlaller olsun her haliikarda karsisinda durulmasi
gerekmektedir.

Bu vesile ile Ortadogu ve Afrika Arastirmacilar1 Dernegi olarak,
cifte standarttan arindirilmis, giice degil hakka dayanan evrensel
hukukun gelistirilmesi ve yayginlastirilmasi geregine inanmaktayiz.
Nitekim bu vesile ile programda yer almis bulunuyoruz. Irak’taki
gelismeleri bugiin oldugu gibi gelecekte takip edecegiz. Orada sesini
¢itkaramayan magdurlarin sozciisii olmaya devam edecegiz. Unu-
tulmamalidir ki, insan haklar1 ihlalleri s6z konus oldugunda ilgi
gostermek icin sadece insan olmak yeterlidir.






Prof. Dr. M. Refik Korkusuz
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Prof. Dr. M. Refik Korkusuz

Your Honorable Minister, Dear Mr. Rector Our Respectable
Deans and Dear Attendees;

We all welcome you to this meeting in wich we are going to dis-
cuss the situation of “human rights” in Iraq, which is one of the
most important factsof this century. I hope that, the facts that we
would reach that at the end of this meeting, will be a mile Stone on
the way of the harmonization of fundamental rights and freedoms
and territorial integrity of our friendly neighbor Iragq.

Our meeting’s aim is not to interfere in the internal affairs of
another country, in which tens of people are losing their most fun-
damental human right, “right to life”. It is not the time for defending
our goverments” human rights violations with an unclear argument:
Internal affairs. While loss of lives and violations of human rights
are being experienced, we want to evaluate and discuss these events
from a legal and academic perspective.

A powerful and a one and United Iraq, will be more advanta-
geous for Turkey and also for all the allies. An Iraq, which is weak
and struggling with overmuch problem about human rights, shall
cause the territorial unsteadiness. For instance, in 1993 Turkey had
to face with the issue of 1.5 million refugees as a consequence of the
claim that Saddam Regime had stroked the area with chemical
weapons.

Fundamentally, in a world, where unsteadiness of security is
discussed a bit more day by day, we desire an Iraq that is steady and
in safety.

Certainly, formation of a steady and safe Iraq is possible
through putting on practice fundamental rights and freedoms, in-
stead of violation of human rights in Iraq. For example, An Iraq
where there is no suspicion respecting fair trial, will become safer
and steadier from the current context. We would not rediscover the
world. Universal legal standards are clear. We desire these stan-
dards fort he State of Iraq, as we do for our country and fort he
countries all over the world.
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I wish this meeting will contribute to the regionalstability and
hereby all countries will benefit from all fundamental rights. I de-
clare that our University and our Faculty will be open to all aca-
demic activities, which would contribute to the development of uni-
versal law.

Simultaneous interpretation will be provided in three languages
at this meeting. I hope that the meeting will be useful and extend my
best sincere regards and greetings.

Prof. Dr. M. Refik KORKUSUZ.
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Prof. Dr. M. Refik Korkusuz

Sayin Bakan, Degerli Rektér Bey, Saygideger Dekanlarimiz
ve Degerli Katilimcilar;

Bu cagin en 6nemli gerceklerinden birisi olan Irak’taki “insan
haklar1” durumunu tartisacagimiz toplantiya hepiniz hos geldiniz.
Umuyorum ki, bu toplant1 sonunda ulasacagimiz olgular, dostumuz
ve komsumuz olan Irak’da temel haklarin, 6zgiirliiklerin, bolgesel
biitiinliigiin kaynastirilmasi yolunda bir kilometre tas1 olacaktir.

Toplantimiz onlarca insanin temel insan hakki olan “yasama
hakki”n1 kaybettigi bir iilkenin i¢ islerine karismay1 amaglamamak-
tadir. Zaman “I¢ isleri” gibi belirsiz bir argiiman ile insan haklar1
ihlallerinin oldugu hiikiimetlerimizi koruma zamani degildir. Biz,
yasam kayiplar1 ve insan haklari ihlallerini deneyimlerken, bu
olaylar1 hukuksal bir bakis agisiyla degerlendirmek ve tartismak
istiyoruz.

Bir giiglii, tek ve birlesmis Irak, Tiirkiye ve tiim miittefikler i¢in
daha avantajli olacaktir. Zayif ve insan haklar1 konusunda asir1
problemleri olan bir Irak bolgesel istikrarsizliga neden olacaktir.
Ornegin, Tiirkiye 1993'te Saddam rejiminin bolgeyi kimyasal silah-
larla vurdugu iddias1 sonucunda 1.5 milyon miilteci sorunuyla ytiiz
ylize gelmisti.

Esasen, giin be giin giivenlik istikrarsizligimin tartisildigr bir
diinyada, istikrarh ve giivenli bir Irak arzuluyoruz.

Elbette, istikrarli ve giivenli bir Irak’in meydana getirilmesi,
Irak’taki insan haklar: ihlalleri yerine temel hak ve oOzgiirliiklerin
uygulamaya konmastyla miimkiindiir. Ornegin, adil yargilanmaya
saygl konusunda siiphelerin bulunmadig1 bir Irak, gilintimiizdeki
durumundan daha giivenli ve istikrarli olacaktir. Diinyay1 yeniden
kesfetmeyecektik. Evrensel hukuki standartlar aciktir. Diinyanin her
yerindeki iilkeler ve kendi tilkemiz i¢in istedigimiz gibi bu standart-
lar1 Irak devleti i¢in de arzu ediyoruz.

Umarim bu toplant1 bolgesel istikbale katkida bulunur ve bu
vesileyle tiim tilkeler tiim temel haklardan faydalanir. Bildiririm ki,
bizim tiniversitemiz ve fakiiltemiz uluslar aras1 hukuka katkida bu-
lunacak tiim akademik ¢alismalar icin acik olacaktir.
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Toplantida 3 dilde eszamanli terciime saglanacaktir. Umarim ki,
toplant1 faydali ve kapsamli olacaktir. En iyi icten saygilarim ve se-
lamlarimla.

Prof. Dr. M. Refik KORKUSUZ
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ZENGINLIGI HUZRUNUN KAYNAGI OLAN ULKE:
IRAK

Ulkeler arasindaki birinin digerine gére daha énemli konumda
durusu sahip oldugu cografi, tarihi, iktisadi, yer alti kaynaklari,
ozellikle ilim ve irfan gibi hassas konulardaki meziyetleri basta ol-
mak tiizere sosyo-kiiltiirel degerleri ve de insan yapisi ile 6lgiilmek-
tedir. insanhgm yasadig1 ve ayrintilar1 hakkinda en fazla bilgi edi-
nebildigimiz yerlerin ilk siralarinda Irak bu anlamda ¢ok 6zel bir
konumu temsil etmektedir. Daha dogrusu 1980’li yillarin basindan
itibaren Iran ile siiriiklendigi savas ortaminin agtig1 tahribat baslan-
gicta kisa siireli ve sadece iki komsu {ilke arasindaki bir miicadele
gibi algilandiysa da meger tarihten getirdigi tiim degerlerini adeta
sifirlayacak bir seviyeye gotiirecek kadar iginden ¢ikilamaz bir gir-
daba stiriiklenmenin ilk adimlari1 imis. Medeniyetin besigi kabul
edilen nadir merkezler arasindaki bugiinkii Irak topraklarinda son
yarim asirda yasananlar ancak Ortacag doneminde biiyiik Roma'nin
¢Okiisti sirasinda goriilebilecek manzaralara esdeger sayilabilir.
Adeta gec¢mise ait neyi varsa hepsinin tahrip edildigi bir siiregten
gecirilmektedir.

Araplarin tarih boyunca kurduklari ve Islamiyetindaha ilk as-
rinda Mezopotamya havzasina niifuzuyla gelisiyle tiim diinyaya
ornek olan bir medeniyetin Bagdat merkezli bugiinkii Irak toprakla-
rinda kok salip nesviinema bulmasi Miisliimanlarin tarihini bilen
herkesin malumudur. Islam medeniyetinin parladig1 doguda Delhi,
Tagkent, Semerkand, Isfahan, batida Sam, Kahire, Kayrevan, Fas,
Isbiliye,Kurtuba ve Anadolu’da en {ist seviyeyedeki yerini bulan
Istanbul gibi sehirlerin hepsinin modeli az veya cok Bagdat'ti. Adeta
son birka¢ nesil i¢in boylesine hayati konumdaki bir sehrin
varligihafizalardan bile silindi denebilir. Mevcut haliyle de tarihte
ne ilk, ne de son sehir olacak bdylesine deger kaybeden ve tiim gii-
zelliklerinden mahrum birakilmig olarak.Eger bu gidisin oniine ge-
cilmezse sadece bu medeniyetin besigi ile sinirli kalmayacak ve asir-
lar boyunca parlamis tiim diger benzerlerinin de benzeri akibetler
yasamasina sebep olabilecek bir durumdur. Yasanan muasir gergin-
liklerin temel itici giicii olarak ifade edilen farkli irk ve mezheplere,

18



Prof. Dr. Ahmet Kavas
Cad Bliyiikelgisi

hatta dinlere sahip olmanin ana temay: olusturmasi sadece en rahat
ifade edilebilecek sebepler olarak goziikmektedir ki aslinda Orta-
¢ag’daki kavgalarin da dayanag1 bunlardi. Tiim bu farklilar ahenk
icinde kendilerini ifade edebildikleri zaman orada medeniyet adina
ciddi adimlar atilmis, dislanmalar baglandig1 anda ise biiyiik yikim-
larm kapis1 agilmustir. Irak gibi her yonii ayr1 bir kiymeti haiz tilke-
lerde biiyiik bir maharetle yiirtidiigli ipin tizerinde dengesini sadece
bir degnek ile saglayabilen cambazin mahareti gibi giiclii iradeli ve
ilim-irfan noktasinda feraset ve basiret sahibi siyaset ve de devlet
adamlarina, kanaat 6nderlerine gereken degeri vermeden bu yiki-
min durdurulmasi imkansizdir. Gerekli huzura yonelik ciddi adim-
lar atilmazsa daha kotii sonuglarin da yasanmasigok uzak olmaya-
caktir.

Dicle ve Firat'in besledigi topraklar maalesef son asirda kendi
degerlerini yasatacak liderleri toplumunun Oniine ¢ikaramadi.
Omiirleri kavga kiiltiirtiniin temsilcisi olmalarmin disina ¢ikamayan
onderler yapici olmaktan ziyade yikmaktan yana tavir almaktadir-
lar. Siinni-Sii gerginliginin Islam tarihinin daha ilk asirlarinda zirve-
ye tirmarnusi ile Abbasileri temellerini atip tizerine kisa bir zaman
diliminde devasa medeniyeti insa ettikleri mekanlarda adeta kukla-
ya gevirdi. Belki de muhtemel Ismaili Fatimi saldirisi ile tarihten
silinecegi bir zamanda Tiirklerin kitleler halinde Miisliiman olusu
ile kurtarildi. Selguklular ile adeta yeniden dogan Bagdat ve diger
sehirler iki asirlik goz kamastiric bir ¢agin ardindan Mogol istilasi
ile adeta tas tas tistiinde kalmadan haritadan silinecek hale getirildi.
O donemde bugiinkii ihtiraslara hakim olamama duygulariin ben-
zerlerinin yasandig1 da agik¢a bilinmektedir. Medeniyet adina in-
sanlik Irak’ta yasandig1 iizere ¢ok nadir bir sekilde bu kadar dege-
rinden mahrum birakilmistir. {lim veirfan adina yazilan eserler yaki-
lip nehirlerde yok edilirken, yetismis insana en biiyiik zarar yine bu
donemde verildi. Eyytbiler, Memlikliilerve de Osmanlilarsadece
glclii iktidarlarinda kendi merkezleri ve gevrelerinin degil Bagdat
gibi tarihi mekanlarin da yeniden ihyasinda da ciddi hamleler yapti-
lar ve tizeri kiillenen bir medeniyeti hak ettigi yere tekrar oturttular.
Miisliimanlarin medar-1 iftihar1 olan sehirlerin bulundugu Anado-
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lu’daki Selguklu eserleri Hacgh istilalar1 oniinde bizzat onlar1 insa
edenlerin gayretleri ile biiyiik maharetle korunurken Ispanya’da
Endiiliisiin incisi Kurtuba, Girnata, Igbiliye ve Tiileytula gibi niceleri
ile Kuzey Afrika olarak ifade ettigimiz Magrip’teTance’den baslayip
Libyanin baskenti Trablusgarp’a kadar Hagl seferlerini aratmayan,
hatta daha fazla tahribat veren ispanyol istilasi, Islam medeniyetinin
dogu bolgesi olan Afrika’nin Hint Okyanusu’na kiyisi olan noktala-
rindaki asirlik sehirler, Arap yarimadasin1 Yemen merkezli kusatan
tiim mekanlar, Giiney Asya’y1 ¢evreleyen onemli sultanliklar Porte-
kiz istilasi ile bir asir iginde tarumar edildiler.

Avrupa somiirgeciliginin bagladig1 19. yiizyil baginda Misir'in
kisa siireligine de olsa isgali ile ateglenen Islam cografyasinda Endii-
liis'teki 12-16. asirlar arasindaki biiyiik kaybedisten sonra ilk kopus
Cezayir'de 1830 yilinda Fransizlar eliyle baglatild1 ve peyderpey bir
asir i¢inde tiim Islam cografyasim cepegevre kusatti. Miisliimanlar
gelen belanin farkina varana kadar daha siddetlilerini yasar hale
geldiler. Yegane gii¢ gibi duran Osmanli atti$1 her adimla biiyiik
¢Okiisti durdurmaya gayret etse de artik muktedir olamayacagini
yavasa yavas anlamaya bagsladi ve nitekim biiyiik yok olusun haber-
cisi olan Birinci Diinya Harbi ile ytizylize geldi. Artik tarih sahne-
sinden ya iradesiyle, ya da zorla uzaklagtirilacakti. Tabii geride say1-
st belli olmayan yetim ve 6ksiiz ¢ocuklar gibi parcalara ayrilmis cog-
rafyalar birakarak. “Yardima muhtag tiim yerleri sahipleniyorum ve
de geri kalmig Islam medeniyetini yeniden canlandiriyorum” baha-
nesiyle bolgeye adim atan tiim yabanci unsurlar son bin yilda el
siiremedikleri tiim cografyay1 nasil hi¢ yasanmamais hale getirmenin
hesabini uzuzn bir siiregte yapmislardi ve bunu hala da devam et-
tirmektedirler. Onemli olan onlarin ne yaptiklari ve de yapacaklari
degil, hala icine diistiriildiikleri girdab: fark edemeyen Miisliiman-
lar1 idare makamindakilerin yegane ¢6ziim olarak kavga kiiltiirtinii
devamda 1srarci olmalaridir. Bunu yaparken de mezhep merkezli
veya 1rki ayrismalar1 6ne ¢ikararak basarili olacaklarini, bu konular-
daki haklarmi aldiklarinda basar1 elde edeceklerini zannedenler
biiyiik bir yanilgi igindedirler. Irak 6rneginde oncelik yasanilan cog-
rafyanin sahip oldugu degerleri 6ne ¢ikarip onu paylasabilme ma-
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haretidir. Farkliliklarin {izerine giderek onlari 6ne ¢ikaran her giri-
sim gelecek nesillerin de giizel giinlerinin simdiden karartilmasina
sebep olmaktadir. Irak’taki ates sonmeden ve dahi sondiiriilemeden
ne yanibasindaki Suriye huzur bulur, ne Iran, ne de Afganistan, hat-
ta Pakistan ile Hindistan. Tarihteki yok edilisler hakkinda en ufak
bilgi ve tecriibe sahibi olmayanlar ancak 6nceki yikicilarin arasinda-
ki yerlerini almaya devam edeceklerdir. Mayasi temiz Irak toprakla-
1 yagsadig1 1zdiraph asirlarindan ¢ikarken hep giiglii bir elin, genelde
de Tiirklerin biiylik himmetini gordii. Bugilin de Tiirkiye ile kur-
makta oldugu yakin alakalar sayesinde acilarini dindirecek, tiim
farkliliklarini kavganin degil, sahip oldugu zenginliginin geregi ola-
rak gorecek onderleri ile medeniyet adina yeni hamleler atacak bir
tilkedir ve bu imkanlara en fazla sahip bir bolgenin merkezinde yer
almaktadir. Bunu yaparken de mevcut idarecilerini bir kenara iterek
degil onlarin istikametinde eksik olan taraflari izale ederek, ama
yeni nesillerinin gelecegini tahrip etmek igin gece glindiiz durma-
dan ugrasmalarini geride birakacak bir gayretin bilincini tasimakla
miimkiin olacaktir. I¢ine diistiikleri ve diisiiriildiikleri durumu bu-
giinkii Irak halkinin hi¢bir unsuru hak etmiyor, bunun devamu igin
atilan her adim ge¢mise olan saygiy1 da durmadan bertaraf etmektir.
Irak’in tiim unsurlar ile son asirda kendilerine kurulan tuzaklardan
kurtulup kucaklasmas: sayesinde ise sahip oldugu tiim degerler
daha da kiymetlenip yeniden harekete gececek ve kendi huzuru
kadar tiim ¢evresine de deger katacak noktaya gelecektir.

Prof. Dr. Ahmet Kavas
Cad Biiytikelgisi
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Rahman Ve Rahim Olan Allah'in Adiyla
Irak Adalet Konferansi

Kiymetli dinleyenler...
Allah'in selami, rahmeti ve bereketi tizerinize olsun!...

Burada hakkimda goriilen davanin detaylari ile ilgili konusma-
yacagim igin liitfen beni mazur goriin. Sadece suglu sayilmam ile
ilgili bazi1 6nemli noktalara deginmekle yetinecegim. Bu nedenle
avukatimin hazirlamis oldugu agiklama ve konu ile ilgili yazmis
oldugu makaleler, bilgilerinize sunulacaktir.

Bu konugsmamda, odak nokta bulunan su soruya cevap verecegim;

Ortada, sahsim veya aile fertlerim tarafindan islemis oldugu
herhangi bir su¢ var midir, yoksa hakkimdaki dava sadece siyasi bir

o Irak'taki herkes bilir ki; El Hasimi bir barig, kanun ve diizen
insamidir. Bunun delili, gerek askerlik gerekse sivil hayatim boyunca
kanuna aykir1 bir tek fiilimin bile bulunmamasidir. Herhangi bir
kimseyle anlagsmazlik yasayip, isin mahkemeye ya da polise aktaril-
digini hi¢ hatirlamiyorum.

e Bariscl politik calismalar gergevesinde, devletin kurumlarini
diizeltmek ve adaleti saglamak igin ¢alisttm. Bulundugum makam
nedeniyle, hitabetimin giiclii ve durusumun kararli oldugunu soy-
leyebilirim. Ancak bunlarin tamami anayasa ve kanunlar gergeve-
sinde olmustur.

e Basindan beri siyasi faaliyetlere katilmakta tereddiit etme-
dim ve bu nedenle ii¢ kardesimi kaybettim. Baz1 taassupgu Araplar1
kizdirdim, ama hig aldirig etmedim.

e Herhangi bir makam ya da mevki igin hi¢ kimseyle yarisma-
dim. Otoriteye sahip olan elit $ii kesimi, Stekilestirme ya da yabanci-
lastirma yerine, herkesi kucaklama politikasina ikna etmeye galistim.

e Mezhepler arasi evlilik, ulusal kurban ¢alismalari, sosyal
yardim fonu ve benzeri bir¢ok sosyal etkinlikler gerceklestirdim.
Bunlarin tamamim Irak'lilarin birlikte yasamasi ve kaynasmasi igin
hizmet yoluna adadim.
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Acilis Konusmalari

e Evet bazi belli bagh konulara itiraz ettim;
- Iran'in, Irak'in igislerine karismasina izin verilmesi,

- Anayasada da belirtildigi gibi, bir vatandashk devleti olan
medeni devlet yerine, mezhepsel bir din devleti kurulmas: suretin-
deki sistem kaymasi,

- Devlet yonetimindeki yolsuzluk ve basarisizliklara itirazda
bulundum.

Peki neden hedef se¢ildim? Ben, ayni sug, yani teror suguyla ve
ayni metot ile suglanarak hedef alinan altinci Stinni Arap politikaci-
yim ve bu suclamalarin hepsinin amaci aynidir. Siyasetten uzaklas-
tirmak...

Siyasetten uzaklastirilan milletvekilleri: Sn. El Dayeni, Sn. El
Delimi, Sn. El Karbuli ve Sn. El Cenabi'dir.

Bakanlardan Esat El Hagsimi de ayn1 yontemle uzaklastirilmagtir.

Ortada biri ulusal boyutta digeri ise bolgesel boyutta iki hedef
bulunmaktadair;

Ulusal Boyuttaki Hedefler;

Sii elitler devlet yonetiminde bariz bir sekilde basarisiz oldular.
Bu elit kesim, hayat standardinin gelistirilmesi konusunda kayda
deger hicbir sey sergileyemedi. Soyle ki; bir yi1ldan sonra yapilacak
yerel secimlerde ve 2 yil sonra yapilacak genel secimlerde halk tara-
findan alasag1 edilmeyi ve gorevden uzaklastirilmay1 hak etmis du-
rumdadirlar. Bu nedenle, devletin yonetimini saglayamayan ve
hizmet gelistirerek Irak'lilarin sikintisini hafifletmeyi basaramayan
Nuri El Maliki ve koalisyon ortaklari, mecburen kendi yandaslarini
gordiikleri Siileri etrafinda toplayacaklar: yeni bir kutuplasma or-
tami arayisina girdiler. Siilere (saldirilarda hedef alinmalar1 bahane-
siyle) gelecek korkusu tohumu serpmekte ve bdylece gelecek "Se-
cimlerde ya birlik olursunuz ya dagilirsiniz" mesaji vermektedirler.
Ayrica Suriye'deki i¢ savasin sonuglanmasi sonrasinda beklenen
hesaplasmaya hazirlik yapmaktadirlar. Bu projenin tamamlanmasi
i¢in bagka bir mezhebe ait muhalefetin merkezi figiirii kullanilmakta
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ve boylece fotografin parcalari tamamlanmaktadir. Ozetle yasanan-
lar bunlardir. Bu figiiranlik roliine de en biiyiik Stinni politik sahsi-
yet ve taninmuis kisiyi tercih etmislerdir.

Maliki Siinni en 6nde gelen lideri hedef aldiktan sonra, bir oto-
riter olarak kendini 6ne atmis ve "El Hagimi Siileri 6ldiirdii" demek
suretiyle yalan ve iftiralari ortaya koymustur. Is mezheple ilgili
oldugunda Maliki, sonuna kadar gitme ve hedef se¢me konularinda
cesaretini de gostermektedir.

Maliki ve Iran bu planlarinda, Siilerin kiiltiirel ve toplumsal du-
rumlarina ek olarak, Nuri El Malikinin yargi, emniyet birimleri,
basin ve devletin ekonomik kanallarmi elinde bulundurmasi nede-
niyle basarili olmuslardir.

Daha da 6tesinde asagida belirtecegim amaglaria ulagmislardir;
- Muhalif sesleri susturmalk,
- Siinnilerin maneviyatini etkilemek,

- Stinnileri yeni sorunlarla mesgul ederek, Irak'taki $ii projeleri-
ni engellemelerine mani olmak,

- Siinnilerin itibarin1 zedelemek suretiyle, Arap sancagini tasima
firsatlarini ellerinden almak,

- Dikkatleri yapilan adaletsizlik yolsuzluk ve azgelismislikten
bagka yerlere kaydirmak.

Bolgesel Boyuttaki Hedefler;

- Irak'in boliinme programinin uygulanmasi ve biiyiik parcay:
[ran'in almasina yardimci olmak,

- Bolgedeki Arap tilkelerini ve Tiirkiye'yi, bu tilkelerin istikrari
agisindan tehlike tegkil eden bir mezhep savasi ¢ikarmakla tehdit
etmek.

- (Araplarin rejimi hedef almasi nedeniyle) Suriye cephesinden
rejime gelen baskilar1 azaltmak ve (Irak'taki Siinni Araplari hedef
alan) Iran'a bir cephe agmak.

- Rakiplerini, kartlarin1 erkenden ortaya koymaya zorlayarak
etkili bir darbe vurmak.
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Ortada, davanin hedefinin siyasi olduguna dair, politik amag-
larla kolayca iligkilendirilebilen yirmiden fazla delil bulunmaktadar.
Bunlardan birkag¢ini sayalim;

1- Maliki benim diismanimdir. Hakkimdaki dosyalar1 bizzat
kendisi diizenlemekte, bundan utanmamakta ve ¢ekinmemektedir.
Cumhurbagkani ise durumdan razi ve suskundur.

2- Zanlhlar daha tahkikatin basindan itibaren suglu gibi gosteri-
lerek televizyon kanallarinda yayinlanmiglardir.

3- Maliki, kanuna aykir1 davranarak, davanin Kiirdistan ya da
Kerkiik'te gortilmesine izin vermemistir.

4- Benim bulundugum makam da dahil olmak iizere, bazi siyasi
mevkidekilere dokunulmazlik hakk: veren anayasanin 93. maddesi
¢ignenmistir.

5- Daha once goriilmemis bir sekilde kanuna aykir1 davraniglar
sergilenmistir.

6- Kendileriyle higbir ilgimin bulunmayan ve oldiiriilmelerinde
higbir ¢ikarim olmayan maktullerin cinayet sugu bana isnat edilmistir.

7- lItiraflarda bulunmalari i¢in korumalarima iskence yapilmis
ve bunlardan biri hayatini kaybetmistir.

8- Insan haklar1 daha &énce hic goriilmemis bir sekilde ¢ignen-
migtir.

9- Yapilan suglamalarla birlikte bir medya saldiris1 bagslatilmig
ve halkimin goziinde itibarim zedelenmeye ¢alisilmistir.

Davanin siyasi oldugunu gosteren ve geride anlatilanlar1 des-
tekleyen diger deliller;

- 2006 y1ilinda, her bir kardesimin o6ldiirtilmesi sonrasinda bana
ulastirilan mektuplar,

(Siyasi ¢alismalar: birakip, Irak'tan gideceksin... Yoksa ...?)

- Krizin patlak vermesinden birkag giin 6nce bana ulasan, igeri-
sinde santajlarin yer aldig1 ve daha 6nce bir¢cok yerde bahsetmis
oldugum ve yayinladigim mektup,
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- Tahkikat dosyasinin birka¢ giinde tamamlanmasina ragmen
siyasi bir ¢oziime miihlet vermek adina, mahkemenin ilk celsesinin
4 ay sonraya ertelenmesi,

- Bu siire zarfinda Maliki tarafindan, Irak'tan uzaklastirilmam
suretiyle dosyanin kapatilmaya calisilmasi. Bunun igin, 6nce Cum-
hurbagkan1 Talabani'yi araya koymus, sonrasinda Sayin Barzani
yolunu denemis ve {igilinciisiinde dogrudan sahsima mektup yaz-
mustir. Teklifini reddetmem sonrasinda tahkikati hizlandirmis ve
aleyhime kararlar verilmistir.

- Korumalarim ve ofis gorevlerime " Sizin beraat nameniz hazir.
Bu dava siyasi bir dava. Hedef sadece El Hasimi" denilmistir.

Dolayisiyla davanin konusu bir su¢ olmayip, dava siyasi bir
davadir. Yillardir islendigi iddia edilen suclar gercekte hi¢ olma-
mistir ve kimligi belirsiz sahislar hakkinda kayda gecilmistir. Ya-
pilan iddialarinin ispat edilecegi, kanun ya da anayasaya aykir1
hicbir eylem bulunmamaktadir. Ellerinde bu asilsiz davanin gii-
venilirligine katki saglayan bir delil yoktur. Bu gibi durumlarda
sorulacak soru sudur; Nerede adalet!

Olmayan adalet...
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Av. Necati Ceylan

Uluslararasi Hukukcular Birligi Genel Sekreteri

33



Acilis Konusmalari

“Trak’ta Insan Haklar1 ve Adalet”

Aziz misafirler, ilim adamlari, diistintirler, siyasetciler ve inanci
ugrunda miicadele eden degerli sahsiyetler, Hanimefendiler, Beye-
fendiler, Yazili ve gorsel basin mensuplari,

“Irak Uluslararast Sempozyumu”nda “Insan Haklar” nin Is-
lam Diinyasi’'nda nasil algilandigini ve uygulandigini irdelemek igin
farkl fikirler, farkh ytizler farkl uluslar,farkli diller, farkl kiiltiirler
ve farkli kesimler bir araya geldik.

“Irak’ta Insan Haklar1 ve Adalet” konulu bu sempozyum vesile-
siyle Irak’mn koklii kimligi, tarihi, kiiltiirii, temel hak ve hiirriyetleri
etrafinda bulustuk. Bu giin diinyanin her yerinden tesrif etmis bu-
lunuyorsunuz. Uluslararas1t Hukukgular Birligi ve sahsim adina hos
geldiniz diyorum. Hepinizi sayg1 ve muhabbetle selamliyorum.

Uluslararast Hukukgular Birligi (UHUB), insan haklarmnm ve
onurunun korunmasi, adaletin ve hukukun tstiinliigii ilkesinin tesi-
si amaciyla, uluslararas: alanda faaliyette bulunmak tizere 32 farkh
tilkeden hukukgularin katilimiyla kurulmustur.

Diinyadaki biitiin varliklarin insanliga emanet olarak verildigi
bilincinden hareketle, uyum iginde yasamak ve onlar1 korumak te-
mel ilkelerimizden biridir.

Diinyadaki biitiin haksizliklara ve keyfi uygulamalara son vere-
rek hukukun {stiinliigii ilkesini, ahlaki degerleri hakim kilmak icin
miicadele etmek ve insan fitratina uygun hukukun egemen olmasi
varlik sebebimizdir.

Toplantinin amaci evrensel bir kavram olan ‘Insan Haklari’nin
Islam Diinyasi’'nda nasil algilandigini ve uygulandigini irdelemek-
tir. Bu sempozyumda, probleme genel teorik yaklasimlarin yam sira
ozellikle “Irak Ornegi” tartisilacaktir.

Uluslararast Hukukgular Birligi olarak biz higbir iilkenin igisle-
rine karisma niyetinde degiliz. Irak bagimsiz bir devlettir. Ancak
bagimsizlik, bir devlete, adil yargilamama, vatandaslariin haklarini
ihlal etme, onlara zulmetme, yargisiz infaz yapma hakki asla ver-
mez. Giiniimiizde, diinyanin bir ucundaki hak ihlali diger ucundaki
insan1 da ilgilendirmektedir.

34



Av. Necati Ceylan
Uluslararasi Hukukgular Birligi Genel Sekreteri

Bilindigi gibi ABD'nin Irak’tan cekilmesi ile burada geg¢miste
olmayan yeni problemler ortaya ¢ikmigtir. Bunlarin baginda etnik ve
mezhepsel boliinme ve beraberinde getirdigi catismalar gelmekte-
dir. Ortaya ¢ikan otorite boslugu, taraflar arasinda gatismalar: ve
beraberinde Insan haklar ihlallerini dogurmustur. 2003 yilinda ya-
pilan miidahalenin bolgeye demokrasiyi, insan haklarin1 ve hiirri-
yetleri getirmesi beklenirken bu giin ulagilan nokta bu kavramlarin
bir hayli uzaginda gortinmektedir.

Bu vesile ile toplantida “Irak’ta temel insan hak ve hiirriyetle-
ri; hayat hakkinin korunmasi, adil ve aleni olarak tam bir esitlikle
yargilanma hakk1” ile “Adalet” gibi konular ele alinacaktir.

Ayni cografyayr paylasan ve bircok konuda miisterekleri olan
Tiirkiye'nin bolge ile komsuluk iligkilerinin de 6tesinde olan yakin-
lik ve iligkileri oradaki her tiirlii gelismeler ile yakindan ilgilenmesi-
ni zorunlu hale getirmektedir. Tiirkiye'nin insani sorumluluklarinin
yani sira dogrudan giivenligini de ilgilendirmesi bu konularin bir
sempozyumda ele alinmasimi gerekli kilmistir. Bu konularin ince-
lenmesi ve elestirilmesi gereken biitiin yonleri ile tebligler sunula-
caktir.

Bu sempozyumun temel amaci ayrismalar1 ve catismalar1 yeni-
den hatirlatmak ya da tahrik etmek degildir. Bilakis, Tiirkiye nin
yani basinda yasanan ve i¢ isleri olarak kabul edilmesi miimkiin
olmayan insan haklar1 uygulama ve ihlalleri ile ilgili tespitlerde bu-
lunmak, teori ve uygulamaya doniik ¢oziimler iiretmek igin sivil
toplum orgiitleri ve akademisyenleri bulusturmaktir. Ayrica bu ko-
nuya taraf olanlarin her tiirlii fikirlerini ve ¢6ziim Onerilerini hiir bir
ortamda tartismaktir.

Uluslararast Hukukgular Birligi'nin, yerli ve yabanci bir¢ok de-
gerli ismi bir araya getirerek gergeklestirdigi “Irak’ta Insan Haklari
ve Adalet” konulu “Irak Uluslararast Sempozyumu”nun Irak’taki
insan haklarina ve hiirriyetlerine, adil yargilanma hakkina katki
saglamasini temenni ediyoruz.

Bu toplantinin gerceklesmesinde biiyiik katkilar: bulunan Yeni
Yiizy1l Universitesi Hukuk Fakiiltesi Dekani Prof. Dr. Mehmet Refik
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Korkusuz’ a, Ortadogu ve Afrika Arastirmacilar Dernegi Bagkani
Prof. Dr. Zekeriya Kursun’a, Hukukgular Dernegi Bagkan1 Av. Cavit
Tatll’ ya, basta Av. Ahmet Akcan olmak {izere Lale Organizasyon
ekibine ve Uluslararas1 Hukukgular Birligi tiyelerine, desteklerinden
dolay1 basta Disisleri Bakanlig1 olmak iizere Yeni Yiizyil Universite-
sine ve Basaksehir Belediyesine tesekkiirlerimi arz ediyorum.

Bu sempozyumun Irak Devletine ve halkina, Islam diinyasina
ve biitiin insanliga hayirlara vesile olmasini Cenab-1 Allah dan niyaz
eder, hepinizi saygi ve muhabbetle selamlarim.

Av. Necati Ceylan

Uluslararas1 Hukukgular Birligi Genel Sekreteri
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Avukat Cavit Tath

Hukukcular Dernegi Genel Baskani
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Irak Uluslararasi Sempozyumu
“Trak’ta Insan Haklar1 ve Adalet”

Kiymetli Misafirler, 6grenci kardeglerim, degerli basin mensup-
lar,

Diinya kiigiiciik bir kdye dontistii. Herhangi bir sehirde gercek-
lesen adli bir vaka bile ayn1 saatte iletisim mekanizmalar ile tiim
diinyaya ulastirilmakta ve takip edilebilmektedir. Amerikanin
Irak’a yapmis oldugu operasyonlar da bu baglamda tiim diinyadan
canli yayinla izlendi. Bir film izletildi tiim diinyaya. Demokrasi ha-
varilerinin Irak’a saldiris1 sanki orada hi¢ yasayan yokmus, o bom-
balar kimseyi oldiirmiiyormus, binalari, tarihi, ge¢misi yok etmi-
yormus ta bir film izliyormusuz gibi izletildi bizlere. Orada yasa-
yanlarin 6nemi yoktu, 6len insanlarin higbirinin degeri yoktu. Atilan
bombalarin, ugaklarin, teknik ozellikleri daha 6nemliydi. Bu savas
makinelerinin bas dondiiriicii 6zellikleri bizleri biiytilemisken
Irak’ta insanlik oldiiriildii. Irak’taki insanlar canlarini verdiler bizler
ise vicdanlarimizla bags basa yasamaya devam ediyoruz.

Daha sonra Amerika Iraktan isgalci giiclerini gekti. Bizler daha
giizel giinlerin gelecegini Irak’taki insanlar icin hayatin daha giizel
olacagini, Irak’in savasin izlerini silecegini ve bu tarihi beldenin
kiymetli insanlarinin Irak’1 tekrar hak ettii noktaya getirecegi inan-
a ile yine izlemeye devam ettik. Ancak beklentilerimiz olmadi. O
kiiciiciik bir kdye doniisen diinyanin adi Irak olan evinden yine biz-
leri derinden tizen haberler geldi.

Bu anlamda bu sempozyum ¢ok 6nemli, Irak’takilerden ziyade
bizler i¢in 6nemli. O kiigiiciik ad1 diinya olan kdyiimiiziin evlerin-
den bir tanesi olan Irak’i, hemen yani basinda bir ev olan Tiirkiye’de
“Insan Haklar” boyutu ile dinleyecegiz. Beni &zellikle ilgilendiren
boliimii kardeglerimin yasadiklari. Buradan yasananlara ait gergek
ve son haberleri vicdanlara/vicdanlarimiza duyurmaya calisacagiz.
Bilmek sorumluluk demektir. Bize aslinda insan olmamizdan dolay1
yliklenmis olan bu sorumlulugu, kagtigimiz gormezden geldigimiz
sorumlulugumuzu 2 giin boyunca hatirlamaya calisacagiz.
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Avukat Cavit Tath
Hukukgular Dernedi Genel Baskani

Bizim inancimiza gore “komsuluk hakki” neredeyse akrabaliga
es tutulmustur. Sempozyumda bir bashgin eksik kaldigini diistini-
yorum. Komsu ev olan Irak’ta yasananlar ile ilgili biz komsularin
sorumluluklar1 da keske bir baslik olarak ele alinsaydi. Katilimcila-
rin bu konuya da degineceklerini umut ediyorum.

Kanayan stirekli kanayan bir yara Irak. Sorumlulugumuzu bil-
digimiz ama bir seyde yapamadigimiz. Sdylenecek ¢ok sey var. Bun-
lar1 soyleyeceklere kiirsiiyii birakmadan 6nce tiim misafirlere Hu-
kukgular Dernegi ve sahsim adina hos geldiniz diyorum.

Bu toplantinin gergeklesmesinde biiyiik katkilar1 bulunan Yeni
Yiizy1l Universitesi Hukuk Fakiiltesi Dekani Prof. Dr. Mehmet Refik
Korkusuz’a, Ortadogu ve Afrika Arastirmacilar Dernegi Baskani
Prof. Dr. Zekeriya Kursun’a, Uluslararas1 Hukukgular Birligi Genel
Sekreteri Av. Necati Ceylan’a, Lale Organizasyonun degerli bagkani
Av. Ahmet Akcan ve ekibine, desteklerinden dolay1 basta Disisleri
Bakanlig1 olmak iizere bize ev sahipligi yapan Yeni Yiizy1l Universi-
tesine ve Basaksehir Belediye Baskani Sayin Mevliit Uyan Beye te-
sekkiirlerimi sunuyorum.

Bu sempozyumun 6zelde Irak halkina, Islam diinyasia ve tiim
insanliga hayirlara vesile olmasin diliyor, tiim misafir ve katilimci-
lar1 en kalbi duygularimla selamliyorum.

Avukat Cavit Tath
Hukukcular Dernegi Genel Baskani
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Dr. Zeyd Abdulvahap ismail

Bagdat TV Siyasi Yayin Yonetmeni
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In the Name of Allah, the Compassionate, the Merciful

Parties, Their Groups and Identities
Dr. Zeyd Abdulwahab Ismael
Baghdad TV Political Editor

PhD in International Relations

After 2003 Iraq has drawn attention with many divisions in
terms of parties, sects, and identities. This situation has become an
imposition by the US invasion and its regional actors. Thus, the new
Iraq has come to be governed by party and sectarian conflicts. The
basing of parties and their programs on conflict, the gradual erasure
of identities and citizenships are, and especially the ethnic and sec-
tarian oppression violating human rights have become the conse-
quence of this situation, aggressiveness has become normal, our
country has turned into a prize over which parties and groups com-
pete for securing their agenda and interests, and as a result the vic-
tim has become our country and our citizen.

In this essay I will discuss the effect of parties, groups, and clas-
sifications of identity on human rights, in the light of the Iraqi Arab
Spring that may bring about change.
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Dr. Zeyd Abdulvahap ismail
Bagdat TV Siyasi Yayin Yénetmeni

Rahman ve Rahim Olan Allah’in Adiyla

Partiler, Gruplarn ve Kimlikleri
Dr. Zeyd Abdulvahap Ismail
Bagdat TV Siyasi Yaymn Yonetmeni

Uluslararas: Iliskiler Doktorast

2003 yilindan sonra Irak partisel, mezhepsel ve gerekse kimlik-
sel anlamda bir¢ok boliinmeyle dikkat ¢ekmistir. Bu durum ABD
isgali ve onun bolgesel oyuncular tarafindan dayatilan bir emrivaki
konumuna gelmistir. Boylece yeni Irak partisel ve mezhepsel catis-
malarla yonetilir olmustur. Partiler ve programlarinin ¢atisma tize-
rine kurulmasi, kimlik ve vatandashklarin giderek yok olmasi ve
ozellikle insan haklarimni ¢igneyen etnik ve mezhepsel zuliim bu du-
rumun neticesi olmus, saldirganlik normal bir durum haline gelmis,
vatanimiz parti ve gruplarin giindem ve ¢ikarlarini temin igin yaris-
tiklar1 bir ganimet halini almis ve sonug olarak kurban, vatanimiz ve
vatandasimiz olmustur.

Ben bu makalemde, belki de degisim meydana getirebilecek
olan Irak Arap baharmin golgesinde, partiler, gruplar ve kimlik si-
niflandirmalarinin insan haklarma olan etkisinden bahsedecegim.
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Prof. Dr. Samir Salha

Gaziantep Universitesi Hukuk Fakiiltesi Dekani
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The Iraqi Constitution in the Context of the
Constitutional Developments in the Middle East

Prof. Samir Salha
Gaziantep University Dean of the Faculty of Law

Are the main goals that are intended with the US intervention in
Iraq which began in March 2003, to take democracy to that country,
to prevent human rights violations, and to overthrow Saddam’s dic-
tatorial regime as it is professed, or is it a new Iraqi Constitution that
can set a model to the region, among the real reasons which the USA
have hidden behind these goals?

It has been revealed that matters like removing the unitary
structure of Iraq with the developments, taking Iraq’s underground
and overland riches under control, and invent a different model to
present this new structure to the region as an alternative are in the
centre of the debates.

In other words, the main goal the USA intends to achieve with
this new constitution —which emerged in such a short time as four
months, caused great controversy and divisions among the Iraqi and
still is not accepted by many of the leaders of Iraq, and which has
not been able to fully actualized to this day— has added a new aspect
to the debates on the redrawing of the map of the region by basing it
on the regional (local) authorities that are empowered with large
powers as well as depending on central authority, thus exporting
this new structure to other Middle Eastern countries as an alterna-
tive model of civilization.

Is it the real purpose to give the ethnic and religious groups in
the country the opportunity to abandon the system without hesitation
and “whenever desired” with the new Iraqgi Constitution, and in this
way present a model by way of appearing like advocating federalism
under the mentioned constitution, or even worse, a model that does
not even have anything to do with confederation and arranged in a
way that can disintegrate any moment?
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Ortadogu’da Anayasal Gelismeler Baglaminda
Irak Anayasasi

Prof. Dr. Samir Salha

Gaziantep Universitesi Hukuk Fakiiltesi Dekani

Mart 2003’te baslayan Irak’a yonelik Amerikan miidahalesiyle
iddia edildigi gibi ulasilmak istenen temel amaglar bu {iilkeye de-
mokrasi getirilmesi, insan haklar1 ihlallerinin engellenmesi ve Sad-
dam’in dikta rejiminin devrilmesi midir yoksa ABD'nin bu amacglar:
arkasina gizlemis oldugu gercek sebepler arasinda bolgeye model
teskil edebilecek Yeni bir Irak Anayasasit midir ?.

Yagsanan gelismelerle birlikte Irak’in iiniter yapisim1 ortadan
kaldirmak, Irak’in yer alt1 ve yer iistli zenginliklerini denetim altina
almak ve farkli bir model icat edip bolgeye bu yeni yapiy: bir alter-
natif olarak sunmak gibi hususlar tartismalarin merkezinde yer al-
digini ortaya ¢ikmistir.

Baska bir ifadeyle dort ay gibi kisa bir siire zarfinda ortaya ¢i-
kan ve Iraklilar arasinda biiytiik ihtilaflara ve boliinmelere sebebiyet
veren ve hala Irak’in bir¢ok lideri tarafindan kabul edilmeyen ve
glintimiize kadar tamamen hayata gegirilemeyen bu anayasa ile
ABD'nin ulagmak istedigi temel amag, merkezi otoriteye bagh ol-
makla birlikte genis yetkilerle donatilmis bolgesel (yerel) otoriteleri
esas alarak tilkenin haritasini yeniden ¢izip, bu yeni yapiy1 Ortado-
gu llkelerine alternatif uygarlik modeli olarak ihra¢ etmek yoniin-
deki tartismalara yeni boyut kazandirmistir .

Gergek amag Yeni Irak Anayasasi ile tilkedeki etnik ve dinsel top-
luluklara, tereddiitsiiz ve “cani ¢ektigi an”da merkezi sistemden ay-
rilma firsat1 vermek ve bdylece soz konusu anayasanin semsiyesi al-
tinda federalizmi savunuyormus goriintiisiinii ortaya koyup suretiyle
ve daha koétiisti konfederasyon ile dahi ilgisi olmayan; kopmasi her an
gergeklesebilecek sekilde ayarlanmis bir model 6nermek midir?
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In the name of Allah, the Compassionate, the Merciful

Intra-Party Democracy is the Most Important Pillar
of Iraqi Political Stability

PhD in Public Law
The President of ALE (Arab Legal Experts)

In this essay, the issues of Iraqi political life will be dealt with,
and it will be discussed that the fact that sects hold sway in the po-
litical arena in general, and in parties in particular, is in the fore-
ground among these issues. Although political parties are considered
the main pillar of democratic systems in the modern age, the shaping
of partisan life through sectarian sympathies, personalization of
power, the leader’s playing a central role and the opinion that it al-
ways has to be this way make these parties factors in the collapse of
the state and in the undermining of its unity and stability.

In this respect, if we want to make radical reforms in the Iraqi
political life, its beginning point should be political parties and espe-
cially young intra-party staff, and there should be efforts in the way
of intra-party democracy and shifting from personality to institu-
tionalism.
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Rahman Ve Rahim Olan Allah’in Adiyla

Parti I¢i Demokrasi Irak Siyasi Istikrarinin
En Onemli Ayagidir.

Kamu Hukuku Doktorasi
ALE (Arap Hukuk Uzmanlar1) Bagkani

Bu makalede, Irak siyasi hayatinin sorunlar ele alinacak olup,
genel anlamda siyaset sahnesinde, daha 6zel anlamda ise partiler
icinde mezheplerin egemen olmasinin bu sorunlar arasinda 6n
planda yer aldigindan bahsedilecektir. Her ne kadar modern ¢agda
siyasi partiler demokratik sistemlerin temel ayag1 sayilsa da, parti-
zan hayatin mezhep sempatizanlif ile sekillenmesi, giiciin kisisel-
lestirilmesi, liderin merkezi bir rol oynamas:i ve bunlarin boyle ol-
mas1 gerektiginin diistiniilmesi bu partileri devletin yikilmasi ve
birlik ve istikrarinin sarsilmasina bir etken haline getirir.

Bu agidan, eger bizler Irak siyasi hayatinda radikal reformlar
yapmak istiyorsak, bunun baglangi¢ noktas: siyasi partiler ve 6zel-
likle parti ici geng kadrolar olmali, partiler i¢cinde demokrasinin sag-
lanmas1 ve kisisellikten kurumsalliga gecilmesi yolunda c¢alismalar
yapilmalidir.
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Developments in Iraq-Egypt Relations
Dr. Walid Jawhari

This essay will have a general look at Iraqg-Egypt relations from
1977 till today, and talk especially about the most important events
of the period including Arab Cooperation Council, Kuwait events,
and their results. It will also deal with the situation of Iraq after the
American invasion, and draw attention to the developments in the
economic and diplomatic relations with Egypt before and after the
Revolution of January 25.

70



Dr. Velid Cevheri

Irak Musir Iliskilerindeki Gelismeler
Dr. Velid Cevheri

Bu makalede genel olarak 1977 yilindan gilintimiize Irak - Misir
iligkilerine goz atilacak olup, Ozellikle bahsedilen donemdeki en
onemli olaylar olan Arap Isbirligi Konseyi, Kuveyt olaylar1 ve bun-
larin neticelerinden bahsedilecektir. Ayrica Amerikan isgali sonra-
sinda Irak’in durumu ele alinacak, 25 Ocak devriminin 6ncesi ve
sonrasinda Misir’la olan ekonomik ve diplomatik iliskilerdeki ge-
lismelere dikkat cekilecektir.
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Muhammed el-Daini
Eski Milletvekili ve insan Haklari Alaninda Aktivist

In the Name of Allah, the Compassionate, the Merciful
HUMAN RIGHTS

Muhammad al-Daini

This file deals with the violations by the Iraqi government like
arresting and torturing thousands of its citizens, and detaining them
in prisons without legal grounds. Besides, the fact that the judiciary
is involved in these violations is also another violation against the
international assurances in defence of human rights and the legal
assurances in Iraq. These violations fall under the categories of war
crimes and genocides against prisoners, for this situation is very
frequently seen and common is Iraq. In such a way that, the offences
to be attributed to the innocent are kept ready and crimes are com-
mitted on the pretext of antiterrorism. This file will present the most
important and evident violations.

Muhammad al-Daini / Former MP and Human Rights Activist
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Bismillahirrahmanirrahim
INSAN HAKLARI
Muhammed el-Daini

Eski milletvekili ve Insan haklar1 alaninda aktivist

Bu dosya 1rak hiikiimetinin, binlerce vatandasina kars1 tutuk-
lamalar, igkenceler yasal gerekceler olmaksizin ceza evlerinde zorla
alikoyma gibi yaptig: ihlalleri ele almaktadir. Ayrica yarginin da bu
ihlallere karisiyor olmasi da insan haklarini savunan uluslar arasi ve
Irak hukuki giivencelerin tiimiine yapilan bir baska ihlaldir. Savas
suglar1 ve tutuklulara uygulanan soykirim ad1 altinda toplanmakta-
dir. Zira bu durum Irak’ta sikga goriilen yaygin bir durumdur. Soyle
ki; sugsuzlar1 suglayacak tohmetler hazir bulundurulmakta ve teror-
le miicadele bahanesiyle suglar islenmektedir. Bu dosya en dnemli
ve en acik ihlalleri ortaya koyacaktir.
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Human Rights and Media in Iraq: Legal Difficulties
Prof. May Abdullah
University of Lebanon

This file draws attention to the discrimination in the pluralism
in media brought about by the political reality based on the sharing
of authority and power between the factions —which have in their
background different ethnic bodies possessing the media— and free-
dom of media, and the basic criterion of this freedom of media is
achieving information freely and using that information without any
restrictions or broadcasting and publishing it without any control by
media owners.

Besides, this file deals with the most important qualities of the
media in Iraq and which role it plays —learning, questioning, and
finding the truth— in the protection of human rights. How can laws
and legislative texts activate this role? What are the legal problems
in practice and reality? All these are political questions that this file
is trying to answer.
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Irak’ta Insan Haklar1 ve Medya: Yasal Zorluklar
Prof. Dr. May Abdullah
Liibnan Universitesi

Bu dosya arka planinda medyaya sahip olan farkli etnik olusu-
mun bulundugu hizipler ile medya 6zgiirlii§ii arasinda otorite ve
gii¢ paylasimina dayal: siyasi gercegin olusturdugu medyadaki ¢o-
gulculukta ayrima dikkat ¢ekmektedir ki bu medya 6zgiirliigiiniin
ana kriteri 6zgiirce bilgiye ulasmak ve o bilgiyi hicbir engel olmak-
sizin yahut medya sahipleri tarafindan kontrol edilmeksizin yayin-
layabilme ve duyurabilmektir.

Ayrica bu dosya Irak’taki medyanin en 6nemli 6zelliklerini ve
O0grenme — sorgulama ve gercege ulasma gibi insan haklarini koru-
mada hangi rolii oynadigini ele almaktadir. Kanunlar ve yasama
metinleri bu rolii nasil aktif hale getirebilir? Uygulama ve gercekteki
yasal sorunlar nedir? Tiim bunlar, bu dosyanin cevaplamaya ¢aligti-
g1 siyasi igerikli sorulardir.
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Topic Summary

Freedoms of Press and Human Rights in Iraq
Dr. Sabbah Yaseen

In this essay, freedoms of press in international agreements, the
beginning and forming of the Iraqi media, the importance of media,
the wide outward opening and development on media, and the va-
riety of media elements will be touched upon; also the changes that
have occurred in the setting of Iraq after the US invasion in 2003,
freedom of media, and human rights violations and the govern-
ment’s control over the media in general will be discussed with
some examples.
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Konu Ozeti

Irak’ta Basin Ozgiirliikleri ve Insan Haklar1
Dr. Sabbah Yasin

Bu makalede, uluslararasi sozlesmelerde basin ozgiirliikleri,
Irak medyasmin dogusu ve sekillenisi, medyanin 6nemi, medya
tizerindeki genis disa agilim ve gelisimi ve medya unsurlarmin gesit-
liliginden bahsedilecek olup, 2003 yilindaki ABD isgali sonrasinda
Irak sahnesinde ortaya ¢ikan degisiklikler, medya ozgiirliigii ve ge-
nel olarak insan haklar: ihlalleri ve hiikiimetin medya tizerindeki
kontrolii baz1 6rnekleriyle beraber ele alinacaktir.

96



Halit El-izzi

Insan Haklari Irak Teskilati Baskani - Irak

97



1.Giin / 2.0turum

Mia Ao gall 5 Jaa - 3) ad) A dsalud) <) AUSI dia Sal) § jeaY) aad
Gl — ) (8 g8ad A8) jal) daiial) (i) g SadIANA

opall Ay Ay oe aadl) u& bt dpula) (§58ad) (ha abaic) g oAl ga o)
ue-'uﬂu gﬂbﬂ‘ ssiadl) B dade pagals ailly oY G day dalad) AV
Basiall aa¥l 4l 4 hal A Glad¥) Gelal allal) (DoY) cun gay Lyl jall g 338LEY)
O Jua¥ly | lagan Joall WA AN dalall il all g ¥) ciiia LBl (1948 A
G e s Ay ) o madll A A giaall ggiall e A Clalalie V) g il jalail)
daidall cilgal) (pa Wi 3jlaag dnales LS 13) juaaill g SRl (8 A & (e g L)
QsiAll B8y V) Lawdl o) Lgda Clajall Jeam Vg dgsadl (B Gadl b Jsly ¢ ol Gaea
JAST Gua IS S ila L) 38 Balall B sla LaS (2005 alad B1ad) ) giall e 15 BaLall)

1l — dalad) GlaY) g alad) AUSTIL JA0Y Lay g 481 jal) 43 5al)

il 3% 51 ¢ mardl) 4 2 -1

Sl g MoV g deluhall g ddlaual) 4 2 2

U Al oy gilAl Wb g alud) JaUEI g plaial) 4y s -3

) i jal) Bl pd calal) 2012 ssadsi / Jg¥) QSIS gl (e Gapdally gaall 8
Adablaa B Lgh )l iy 3 A8 o) 36l Alis) (il ce (MYl §ladl A alud)
Ghllag Mag g8 Sy Jua gall g(s) paluny iy S)Cpall 3y (daslill g (galall) L)
) e pil gl (Gghay Adall Ja) (e i A A Cljpalaallg, 25y devlad) (e Sue
W ) (a9, Anaadll g e laia¥) g AgaluaiBy g 4 ildl) g Apaalpead) Lgd g B Cpuand ) dalay
o Ot g cdliianal) Ll Lol S g ase g sl Cpliinall Cile puny g el
algall Jee Jualda ‘éﬁ § pidal) gl g pudil) Cudaill aa fagy Glaisy) 5 oalk
L) gl (@Ml Gl (b Guad) Gsha julaa ol fia) g ALl g dpe gSal) diaY)
) il g sl g Ghegdll dubiw iy Cpibl gall Cp el P allal) ad g
RPLENIE PP RLA IR Al 4jda Jela alagly Agall Jualday (38150 UA Sl Bae g
OB Y U ghnag Ugilay Ao g pdia lllae LY, S (pndiy g len a0 o Clland
sfdl) il ey Adha) Ry Ayl A sien ol Ca A Gl ) iudl) e
JS cmaa Wl alaiel) clabu @l jlad) ?M UAJ Cnanalinall B8 Gl (payg, Auilagllg
NI elgdl g (Cgiasia) alaic¥) Clalu A& B Cpaciaal UlSy Lgiad caad Gl jhY)
1S 090557 pgilan agidngg pgelainbyy ¢ ee—}e-'! S e RSN ) agd) 30 CSal M)
A8 idia Bl 08 Qo aY Axadlaly Anadly Aulsally Anlaal) 4 gl Ae L)
cleley o i gf il Ja¥ 4y 8 5l dpla 53, 08 Qg

dafiial) cud) ciliilaall B dapaiall jggd dad 5 J) 4B B paiuall B4 oda
Lanall) 536 Y) g 5 (A clSLgaidl) daa auall cipla Lad) Lgran 5 gl ja e g Lgaabuaio Ly
Ols il g s il g (B al) Saall) Cigiany €183 (A ) aguda s Ll M dga gSad)
B el g daadl) Aalal) 3 3¢l Jd (e ieatiag Jual gia i oo Ll 08 Wb sla L
pSall Sl o 2l o) Gl 4o ganas (A pglllang pghsia () gamainall Juad Sl
Ga A glsl dgle bl qadl) cligle (e (ol (9Sa (8 gl Alglaa Lgigs iy
Cipaiad Jo OY) 3adg a 2003 ale e WDELag S a¥) DAY 58 Ald jaiad Gl Y)
Tl iy 481 e il g 3B e Lgdia a5 paY) JDLAY) il 6B gy caald Al il laall
eyl GJlsil Balely Gaaglag ditale daaljal 00 () dUa oS alg 2dlg i gy

98



Halit El-izzi
insan Haklari Irak Teskilati Baskani

SiaY) cililia culil cilga iy Slaa dlia Jy SlaY) AR Al dggladal) JEY) 4130
53¢l pany (B Aillal) sLalY)y Saail) ety Aebpw dpdillal Usenly ddagill dpailay
Llaall jasey aSafi LaS Al jucay aSafi A1) AdeY) cilusal) Wl e g 4dgal
Jad A gal) Joamslh Jal 48 (o) Alia 0% al Lalg ALy Slud g day ja ASpd i g sl
§odial) il g Jill g la Y1y Cheailly agal) A Cibgl Aaldl pe Yy Adald)
LOibl sl o dital) cila jlaall 5 & gl @ Ja s sludll Qlaid) g ggiaal)

il jaUail) cBY 388 A8 ) A i) ALY plgdY e gSal) aadll Jadadil) pla Ud Gay
Ll s A al) Lagsall 8 e dagdl) Suad 393, 31all & cilalaia¥ly cilabaicY) g
cAlida AL aUSTAY (e 88 Bagh g Qe g Sy dsalie (e ST A cuald ) g dpnadl
a&é@\@‘{‘ms dl) ) Al Jadl (e aae Jiha Lglag Al g alaicy) cilalu
LAl g Al g da gl g ) palug Juagall (B AN 30 5 g8 S B ganal) Gl 2l agla
Oy Ak B AdaY) Clglll Wik Bgua pf Clsl ) dagSall cilaags bl
Jsia e Bl g Adadiial) cilliblaal) slsl e ik gall aan Lgwa gay Canda cilliélaal)
. pgia paad) JUie ) &Y glaa g dlaky

dagsall B ol gsmall JUS (e g selaii Apadley) claall cilay sl aY) oda ) aiulyg
@4333.435;3\ wgi\))biidﬁ,@\ﬂ\ W\ L'Auﬂi\}bdbﬂ\ 3.\13.\«&«2,\«431 gﬂ\j
£ Y Ll g 390 90 B oAl LA ) g AL g da gSal) yua oyl g Ao LB g A gy Aaliiiy) oda
oo LaS Ao gSal) daglia S g g JALLAL Cie 7 e Wangg (e gSall) 4l gall 5 g8 alal
Uy

Jasally i) 8 alaie¥) clabu GeS b Y Gudll) aa laa Ay B9 4aald 48 jaa dlia ¢
ltas ¢ el ddalal) aliliie Ca pb s¥sA Claladl XYY uﬁui":‘“ YRR BT -X)
§ Lgiidat a3 38 Ao g pdiall O aUALA

@ Y ledY) Jysua abaa jaa ) e dall ab (e gl shia dlag pal ca A Lgdd
¥ Ahgll Y s Galidlly jailal) aa Adlilg @) adl A 3 AN A3 L) sl (3l
Jarias ;lgd ol Lualilll ddua <l Lo gpacsa i A LS prndal) Ll 7 AT O quag LS
Baclua (o (Salia Apadla) Agsgaadl Ol Gl B 1R GeY) Glad e
b dalyg), dlll B4t Uy clalaieV) slgdly Wk o2 8 b 48) all dagsal)
(O A3

Baclaially 3 paiall Cilagpailly Jully Wld o alaaa 3 L0y clgasil) sda zay
Ll i)y | clabaie¥) g <l alail sledY agi¥glae B CppSaally Cpl g'ganall
LY QA Codiplh L) 4 Seal) Jilugl Whiadla B9 JEY) o JS& sl
Jagall alaic] daluy cilpluicy)y clSgiN)y cldadlly cla Al ciyg W
4o 5ldl) aluaic) dalu any g Jua gall i a) dalu A Lgh) 8 LEA) g A gad 4ga) ga &l g
QQL&E‘;L@J\MQJ}J,L&A’MQ@QAJ’E\.\L@.«i’ﬁu.u\jtﬁjd@&u\k@.'\s&#gﬂ\
dagsal) alaie) daba JLad) ey A8 o B Al a jglda sy i) Gullaa
. GAY claldl & clalaio ) slgY s Lasd Baad) il | galadl g jLad

Al lh Ay A8 ey de Gigng A Alle LSl 48 e Ate dnygally
55 8 Aiptal Apeilly 2] Lgadpaly Ak ml) LN 5 A pal) 800 giygn Jhay (L)
Jaail Waalie g Lgiadu g Lghlana gleilal) 2120 Lgdl g8 pan g Lo g (lupay da gSal) il

99



1.Giin / 2.0turum

ad g JEAY) 28 ga (S g Lgabiaio) Aol B palaa g skl g Lgle (Gaccaill g Ay gl Alyaa
A AragSal) il g8l Coaddl 3 daand) 33a 2392013 / 4/ 19 (88 sal) daand) 4 gy (il
dalu A Guasasal) o Seal) e A0 7 a g Jile At & Ciy e 3gdia A8 yd g Sac)
L agialu) o cpadinall oMl da yuay JLiaY) Ci pday slaic )
oo Sl pidy alaie¥) dalu gaghiy LADU 4 Suall il LSl daal) culsd
St dbe M 4gdll Ay gall alalie) dalu B ugd Jg) B dliia cplaall
O Addge s gaeY) Guilud) Ciuall A qillls ga g by pde Adall g3 g ) gl (RIS
Jeia aiay Jlaad) cpa byl ADAT 3agil) g dmaail) g 3o gl g &N Ala paiedl | daandl 3ua
LA g cllalugl) oS g Like 5 Lo ga & gamainall Jida! daludl alakal) g ) gall g slall
Ioial el 8 A jliiay g Lgedon 5 Lgi) 8 (0 23 9 A) sl da gSal) cuadd) Al ciladlial g
Ga 038 Omalen (pite 2 Al Wb e 3 gl i) e B slae A g3 (e daild
Bubia Al gual s dpan ) il gy |9 AU 5 | panai) g 152 A Egadhy JUbhlg lady Jla
3895 Y Juk) Ll agdy (e 10 90 O AS) Sgdinl Lgalii (1S g Aslaal) da gSall (1
Lala il g Miia 250 (0 AS) iS5 Lag 2 240 (e SS) £y A 15 J) pa s
gaall (8 algally Blal) Judani g (bl pal) AS o 2y cilSliaall jadig dagesn g 3 S
LAl dagsal) mali dllyy , Jada aaly g0y s S by £l (0 ASY
L3kt Gladl (B aludl g duka) jhasal) g
Ot a3 SO A (g g8l Sl g8 ST ) Apalal A gal 5550
ol Aage ALY dpal cilllily il g e NG <S5 2013 / dil G (4
sl g Lg e g L) By Lgale B gl e LT Y Lgale dilaY) dagSal)
A a sl LA Abaual lad e A1) Ul puall (B J) sl g el -1
AS JLda J s 2013 dasn) / Sl / 29 pgs A ASI) 281 gall Gy ABLEL 5 3 ) piall g
Js) caddi 43l g8 oy cilial g €, aluaie) Aabu alatd) A ) ) o) g Guoad) (e B gd
Cra il g8 03gd man s Al (pad €1 1979 Adaw oL Jaghus dia o)) ) A Lo i Ailes
il eY) Cply Baliad) b ¢ Guiaal) JBg add B L Sue ASLdally @)l Jgae
¢ Ay gal) Bl g
abaic) dalu alaid) Jaali (abyg daladl cllluglly dggal) (Y Jlis) axe -2
Calad) Cpaginal) o LY pidy Jaludal) LSt Allha g daia jal g) gy Ao gl
G904 Sus ClSE JN) ADIA) ey el Y1 oda o lelly cliall 7 oag JiB ,J )
il G alall gab ) Akl alad) dag gall ddiea 399 a8 8 Gld) 48 pa
. abaicy)
S Sual) Claa gl QlSE A cpnbaall g Ao Gag cilalae) ddaa Ldity cilgill old -3
g eSS (B Auadl caball 3403 (e B jalual) dlaad) ddall o ) A cpe M3 i
Qle) oy ¢ Qllll g aally (il @hla b 33U cililal 3N Gl o A Ll
Ol g8l JS GRS Ay Aaudalgg B all U] Lgale g | CAIAD L) Badde culls Cdial)
. chuia claalea Lgda g Al gall (55 gal) g cilaalaall g i) oY g
Lagsall Hon Ol ShsS (ke Wiy (rledl) (31 o b daaiall ad¥) Ay 50 -4
dlawa g by aal) Al ase g paal) Lind) A A) al) 4o gSal) Jiay 43) Q) G s
Qi) cldladll g palead) cilidh cliag ba | (uddl) Jauda ) 45503 9 43LISH 5 Jadal)
b axe g daglall gt paling WLl Gloadl e ) A1y Gudy by
Ay dulaa s AL Lelaiul g

100



Halit El-izzi
insan Haklari Irak Teskilati Baskani

LU g aiall g guaad) Baladl W)y Al gAY el ludl) ) Al

dagsall 3 jaa (Sipe 40 B Ry (Ml Gll) (pacal Bgall oS jaliga (o itk (i
pla o lie) dliSy o pdal) (uiall Balyly diludY) ada daysag 55 W LSSy
038 ay il 43 gal) cilaliiall g cilingd) dailia g ,AS jLdiall dia¥) il gil) M ) gaal) g al)
89 ) dlal | Aualil) aSlacall g 4 gal) Axiliad) daSaall L1 Gagiiall Alla) g Al day )
< Aol ol

Suad el Lgayydi Jdo Jandly Alaadia Ay giaag Augid 48, dacly ) dlligy
B4l aladiuly zlacd) ate g Aalecal) il gl alad) Wi cllalu oo o) 58N (i) cilala
IRl Al g S jldia i e JS D) e cpmy M J 5l Guisall M Glaallg
. AdaSlas g il A daal)

LAde ) giagl g € @) ad) A L) g il § Jliged) a SY) Sl sl A gl g

438 gl g ALY ladl) jaiigall 13gd Liiata g plinall g £ Llaial) Cpun oS! | SLE

S g ) Aaa g aSile aBlull g, oS ) S (s L) anid uaallg aSl

101



1.Giin / 2.0turum

The Suppression of Peaceful Demonstrations by
Government Institutions in Iraq
Example: Hawijah Massacre

Khalid al-Izzi
President of the Iraqi Organization of Human Rights

In this essay, I will discuss the place of the right to demonstra-
tion and protest and the right to freedom of thought and expression
in the Iraqi Constitution and the laws in effect, the Universal Decla-
ration of Human Rights which was published by the UN in 1948 and
four different Geneva Conventions on common freedoms. After
that, I will deal with the Iraqi Revolution and explain its reasons, the
places it spread to, and the government’s attitude against it and
suppressive plans to prevent the revolution. Later, I will deal with
Hawijah Massacre as an example of these pressures, how it hap-
pened, who were behind it, who participated in it, and the atrocious
attitude of the regime toward the protesters. Lastly, the perpetrators
of this major crime will be identified and demands for the trial of the
accused in the National Criminal Court will be expressed.
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Irak’ta Baris¢il Gosterilerin Devlet Kurumlan
Tarafindan Baski Altina Alinmasi
Ornegin Haviya Katliam1

Halit El-Izzi
Insan Haklar Irak Teskilat1 Baskan: - Irak

Bu makalede, Irak anayasasi ve yiiriirliikteki kanunlarda gosteri
ve protesto hakki ile diisiince ve ifade 6zgiirliigii hakkinin yeri, 1948
yilinda BM tarafindan yayinlanan insan Haklari Evrensel Beyanna-
mesi ile biitiin devletler tarafindan onaylanan ve genel ozgtirliikleri
konu alan dort ayri Cenevre sozlesmesinden bahsedilecektir. Ar-
dindan, Irak devrimi ele alinacak olup nedenleri, talepleri, yayildig:
yerler, buna kars1 hiikiimetin tutumu ve engelleme amacl olan bas-
kicr planlar1 anlatilacaktir. Daha sonra bu baskilara 6rnek olarak
Haviya katliamindan bahsedilecek, nasil meydana geldigi, arkasin-
da kimlerin oldugu, kimlerin katildig1 ve rejimin protestocular kar-
sisindaki menfur tutumu konularina deginilecektir. Son olarak bu
biiyiik sugun faillerinin belirlenerek, zanhlarin Ulusal Ceza Mahke-
mesinde yargilanmasi hakkinda yapilan talepler dile getirilecektir.
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War Crimes Committed in Iraq
Dr. Abdel Hamid Muhammad Abdel Hamid
Beni Suef University — Egypt

This file will deal with war crimes and their types in two parts,
the first of which will be the International Court of Homicide and
Rome Statute. The second part will discuss the war crimes commit-
ted by American Forces and the most important ones of these
abuses. That is to say, the American forces of invasion committed
without exception the war crimes foreseen by Geneva Conventions
and Rome in Iraq. Apart from the violations only foreseen by these
agreements, they have also committed far worse and gross crimes.
This emphasizes the necessity of international, fair, and impartial
commissions of investigation for the trial of those responsible for
these violations.

Suggestions will be presented.

We have separated the study into parts as seen below for the
presentation of the subject:

e Part One: The Notion of War Crimes and Determining Its
Types
In this part, the items below will be treated:

The Notion of War Crimes and Its Development
Types of War Crimes on the Status of the International Court
of Homicide

e Part Two: War Crimes Committed by American Forces in
Iraq

e Suggestions
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Irak’ta Islenen Savas Suclar
Dr. Abd El Hamid Muhammed Abd El Hamid

Beni Suef Universitesi — Misir

Bu dosya savas suglarini ve gesitlerini ilk kismi1 uluslar aras: ci-
nayet mahkemesi ve roma statiisiinde olmak tiizere iki kisimda ele
alacaktir. Tkinci kisimda ise Amerikan Giiglerinin Irak’ta isledigi
savas suglarin1 ve bu ihlallerin en 6nemlilerini tartisacaktir. $oyle ki
Cenevre Sozlesmeleri ve romanin 6ngordiigii savas suglarini Ame-
rikan isgali giigleri Irak’ta istisnasiz bir sekilde islemistir. Sadece bu
sOzlesmelerin 6ngordiigii ihlallerin disinda daha kotii ve agir suglar
da islemistir. Bu da islenen bu ihlallerin sorumlularinmi yargilamak
i¢in uluslar arasi, adil ve tarafsiz sorusturma komisyonlarinin olma-
simin gerektigini vurgulamaktadir.

Onerilen tavsiyeler sunulur.

Konularin sunumu igin bu arastirmay: asagida goriildiigii se-
kilde boliimlere ayirdik:

e Ilk boliim: Savas suclart mefhumu ve cesitlerinin belirlen-
mesi

Bu boliimde asagidaki maddeler ele alinacaktir:

o Savas suglar1 kavrami ve gelisimi

o Uluslar arasi cinayet mahkemesi statiisiinde savas suglari ge-
sitleri

e Ikinci boliim: Amerikan giiclerinin Irak’ta isledigi savas
suglari

e Oneriler
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International Lawyers’” Association
The Conference of “Human Rights and
Fundamental Freedoms in Iraq”

Topic
(Human Rights Abuses in Iraq — The Roles of Local
and International Organizations)

Dr. Abdulhamid al-Ani

The recent reports, especially the ones by Amnesty International
and Human Rights Watch along with local reports indicate that
there is an increase in all forms of cases of violation, especially arbi-
trary arrests, and extrajudicial execution and torturing of detainees.
These reports also point out that these violations include men,
women, and even children, which are apart from the violations
against journalists. All of these expose the fact that those responsible
for these violations could not find any reasons to hold the back from
doing this and did not show any responsibility besides condemna-
tion, and this shows that UN institutions and local and international
organizations have still not done what is expected from them. So is
this neglect or incompetence and lack of means?

At the same time, in this file we are trying to evaluate the most
obvious efforts by UN institutions and local/international organiza-
tions, especially by the human rights council in the Security Council,
by studying the efforts and operations in the way of defending hu-
man rights in Iraq.
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Uluslar aras1 hukukgular birligi
“Insan Haklar1 ve Irak’taki Temel Ozgiirliikler” konferansi
Konu basghg:

(Irak’taki Insan Haklari Thlalleri — Yerel ve
Uluslararas: Tegkilatlarin Rolii)

Dr. Abdulhamid el-Ani

Son raporlar 6zellikle de yerel raporlarin yani sira uluslararasi
af orgiitii ve insan haklar1 izleme orgiitiiniin raporlar tiim sekli ile
ihlal vakalarinda artis oldugunu gostermektedir. Ozellikle keyfi
tutuklamalar, goz altina alinanlara uygulanan yargisiz infaz ve is-
kenceler. Ayrica bu raporlar yapilan ihlallerin erkek, kadin ve hatta
cocuklar1 dahi kapsadigina isaret etmektedir ki bunlar gazetecilere
uygulanan ihlaller disinda yer almaktadir. Biitiin bunlar yapilan bu
ihlallerden sorumlu olan kisilerin kendilerini bundan alikoyacak
sebepler bulamamis olduklarini ve kinamanin yani sira sorumluluk
gostermekdiklerini ortaya koymaktadir ki bu da BM kuruluslar ile
yerel ve uluslar aras: tegkilatlarin suana kadar kendisinden beklene-
ni yapmamis oldugunu gostermektedir. Peki bu bir ihmal midir
yoksa acziyet ve imkansizlik m1?

Ayni zamanda bu dosyada, Irak’ta insan haklari savunma ala-
nindaki ¢abalar1 ve g¢alismalar1 incelenerek giivenlik konseyindeki
insan haklar1 konseyi basta olmak iizere BM Kuruluslarinin ve yerel
— uluslar arasi tegkilatlarin en bariz ¢alismalarini degerlendirmeye
calismaktayiz.
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Dr. Tarek Chindeb

The Role of International Criminal Courts in
Securing Justice in the Arab and Islamic World
(Example: The Special Court of Lebanon)

Dr. Tarek Chindeb

In this essay, the role of international criminal courts in securing
justice in the Arab and Islamic world will be discussed and the ques-
tion “Are the Islamic systems in Islamic countries and the legal sys-
tems in the Arab countries incapable of securing justice?” will be
dwelt upon. One example is the Special Court of Lebanon. This court
is also known as the international court established by the Security
Council for the punishment of the murderers of the Prime Minister
Rafic Hariri and his friends. In the essay, matters that will be a factor
in the prevention of the prevalence of immunities in Arab countries,
especially the political leaders and military commanders who have
immunities, will be discussed. Similarly, I will seek answers to ques-
tions like “What is the most suitable court for the punishment of the
perpetrators of sectarian and political crimes in the new Iraq?” and
“What is the needed vision for the solution to the issue of immunity
in the Arab and Islamic world?”. It will be discussed that this is only
possible by way of establishing a criminal court in the Arab world
and the world of Islam and authorizing that court in a way that will
secure the protection of human rights and the prevention of any vio-
lation of these rights in the Arab and Islamic world.

The essay consists of two main topics, which are,

Part 1: The Role of International Criminal Courts in the Preven-
tion of International Immunities (the former Yugoslavian Court and
the Special Court of Lebanon as examples from the Arab and Islamic
world)

Part 2: The role of international justice against the sectarian and
political assassinations in Iraq

(There may be additions to these subjects on the condition of
staying within the same topic.)
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Arap ve Islam Diinyasinda Uluslararas1 Ceza
Mahkemelerinin Adaletin Temin Edilmesindeki Rolii
(Ornek: Liibnan Ozel Yetkili Mahkemesi)

Dr. Tarek Chindeb

Bu makalede, Uluslararasi ceza Mahkemelerinin Arap ve Islam
aleminde Adaletin temini hususundaki rolii ele alinacak olup, “s-
lam iilkelerindeki Islami sistemler ve Arap iilkelerindeki hukuk sis-
temleri adaleti temin etmekten aciz midir?” sorusu tlizerinde durula-
caktir. Ornegin, Liibnan Ozel Yetkili Mahkemesi. Bu mahkeme, Gii-
venlik konseyi tarafindan Basbakan Refik Hariri ve arkadaglarmin
katillerini cezalandirmasi amaciyla kurulmus uluslararasi mahkeme
olarak da bilinir. Makalemizde, 6zellikle dokunulmazhiga sahip si-
yasi liderler ve askeri komutanlar olmak iizere, Arap iilkelerinde
dokunulmazliklarin hakim olmasmin engellenmesine etken olacak
konulardan bahsedilecektir. Ayni sekilde, “Yeni Irak’ta Mezhepsel
ve siyasi suglarin faillerinin cezalandirilmasi igin en uygun mahke-
me hangisidir?” ve “Arap ve Islam Diinyasindaki dokunulmazlik
sorununun ¢oziilmesi igin gerekli olan vizyon nedir?” gibi sorulara
cevap aranacaktir. Bunun ancak Arap diinyast veya Islam Aleminde
bir ceza mahkemesi kurularak, bu mahkemenin Arap ve Islam Diin-
yasinda insan haklarmin korunmas: ve bu haklarin ihlal edilmesinin
engellenmesini saglayacak sekilde yetkilendirilmesi suretiyle miim-
kiin olacagindan bahsedilecektir.

Makalemiz iki konudan olusmakta olup,

1. Kisim: Uluslararasi dokunulmazliklara engel olunmasi husu-
sunda uluslararasi ceza mahkemelerinin rolii. (Arap ve Islam ale-
minde &rnek olarak; eski Yugoslavya Mahkemesi ve Liibnan Ozel
Yetkili Mahkemesi)

2. Kisim: Irak’taki mezhepsel ve siyasi suikastlarin karsisinda
Uluslararas: yarginin rolii.

(Bu meselelere, ayn1 konuda kalmak kaydiyla eklentiler yapila-
bilir.)
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Avukat: Vedud Fevzi Semseddin

Irak Insan Haklari Merkezi Genel Midirci
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insan Haklar1 Suglarinin Yargilanabilmesi icin
Uluslararas1 Ceza Mahkemelerinin Roliiniin
Etkinlestirilmesi

Avukat: Vedud Fevzi Semseddin

Irak Insan Haklar1 Merkezi Genel Miidiirii

Bu makalede, BM Insan Haklari Sozlesmesi, Insan Haklar1 Ev-
rensel Bildirgesi, uluslararasi toplumun bu sozlesmelere olan bagl-
l1g1 veya ihlallerinin boyutu, Uluslararas: toplumun halk ve grupla-
rin giivenligini saglamak icin bu ihlallere cevap vermek hususunda
yetersiz kalisi ve bu duruma uluslararasi ceza mahkemelerinin
standartlarina bolgesel yarginin engel olmasmin neden oldugu ele
almacak olup, bu mahkemelerin dogusu ve temel diizenlerindeki
genel sartlardan bahsedilecek, Irak’ta islenen suglara deginilecek ve
Irak’ta savas suglarindan dolayr mahkemeye dava acilmasi1 konu-
suyla noktalanacaktir.
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Peter Shirlow

Paper: From De-Ba’athification to Accountability and Justice:
The Rise of Sectarian Contestation in Iraq

In transitional societies which respond to human rights and
other abuses there is the perennial problem of determining who
shall participate in the re-construction of society through public of-
fice. This may take the form of lustration within which those who
will or continue to hold public positions are vetted with regard to
their involvement in human rights abuses. Whereas purging, as un-
dertaken in Iraq, relates to removing ‘people for their membership
in or affiliation with a group rather than their individual responsi-
bility...” (Duthie, p.18).Without doubt transitional justice must aim
to reconfigure public office through examining both the past and the
future. This is normatively dressed in the themes of integrity, hu-
man rights development, civic propinquity and civic standards.

Purging in Iraq, supposedly linked to ranked membership of
the Ba’ath Party, was imagined as a policy of reconciliation tied to a
moral project that removed ‘unjust’ agents who had violated ‘fun-
damental values’. The realities of party membership, the complexi-
ties of that membership and the fact that persons were intimated
into taking up such associations were never properly defined in the
process of de-Ba’athifciation. Moreover, the idea that membership
was fluid and heterogeneous and that past behaviour was not neces-
sarily linked to any direct human rights violations has at times been
purposefully ignored. In beginning the process of de-Ba’athification
‘morality” was not interpreted as social construction nor was it de-
fined as a strategy of civic re-incorporation required for reconcilia-
tion.
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Makale: Baassizlastirmadan Hesap Verebilirlik ve Adalete:
Irak’ta Mezhep Cekismelerinin Artmasi

Insan haklari ihlalleri ve diger ihlallere miidahale eden gegis
toplumlarinda, toplumun kamu gorevi yoluyla yeniden insasinda
kimin gorev alacaginin belirlenmesi daimi bir sorundur. Bu, kamu
gorevlerine gelecek veya o gorevlerde kalacak olanlarin insan hakla-
1 ihlallerine karisip karismadiklarina dair muayeneden gegtikleri
bir arindirma bigimini alabilir. Oysa Irak’ta girisilen tasfiye islemi
‘insanlarin bireysel sorumluluklar1 degil, bir gruba tiyelikleri ya da o
grupla olan baglantilar1 nedeniyle” (Duthie, s.18) gorevden alinma-
lartyla iligkilidir. Stiphesiz gecis donemi adaleti hem ge¢misin hem
de gelecegin muhasebesini yaparak kamu gorevini yeniden sekil-
lendirmeyi amacglamalidir. Bu da standart olarak biitiinliik, insan
haklar1 gelisimi, medeni hisimlik ve medeni standartlar gibi temala-
ra biirtindriliir.

Baas Partisi kidemli iiyeligiyle baglantili oldugu iddia edilen
Irak’taki tasfiye islemlerinin, ‘temel degerleri” ihlal etmis olan ‘hak-
s1z’ amilleri ortadan kaldiran ahlaki bir projeye bagh bir uzlastirma
politikas1 oldugu farz ediliyordu. Parti tiyeliginin gercekleri, iiyeli-
gin cetrefillikleri ve kisilerin bu tiir ortakliklar: kabul etmeye gozda-
g1 yoluyla ikna edilmis oldugu, Baassizlastirma siirecinde hi¢ dogru
diiriist agitklanmadi. Ayrica, iiyeligin gegici ve heterojen oldugu ve
gecmis davranislarin hi¢bir dogrudan insan haklari ihlaliyle baglan-
tili olmadigr fikri zaman zaman kasith olarak goz ardi edildi.
Baassizlastirma stirecinin basinda ‘ahlak” ne toplumsal inga tirtinii
olarak yorumlandi ne de uzlastirma igin gerekli bir medeni yeniden-
birlestirme stratejisi olarak tanimlandi.
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Prof. Dr. ibrahim Kaya

The 2003 Iraq War brought about discussions in respect to use
of force as well as international humanitarian law and human rights.
With regard to use of force the main point of contreversy was about
the existence of preventive self-defence, legitimate military objects,
treatment of civilians, and treatment by the occupying powers and
post-war trials were points of focus while in the framework
humanitarian law and human rights. Furthermore, activities of
private military companies has led to new discussions. This paper
examines the matters of internatinal humanitarian law and human
rights in the occupation of Iraq.
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2003 Irak Savasi, kuvvet kullanma hukuku bakimindan yol ag-
tig1 tartismalarin yaninda Ozellikle uluslararasi insancil hukuk ve
insan haklar1 hukuku alaninda da bir¢ok tartismayi beraberinde
getirmistir. Kuvvet kullanma baglaminda temel tartisma Onleyici
mesru miidafaa hakki etrafinda odaklanirken, insan haklar1 ve in-
sancil hukuk cercevesindeki tartismalar mesru hedefler, sivillere
yapilan muameleler, isgalci giiclerin uygulamalar1 ve savas sonrasi
yargilamalar ekseninde gerceklesmistir. Ayrica 6zel askeri sirketle-
rin uygulamalar1 da uluslararas: hukukta yeni tartismalara neden
olmustur. Bu ¢alisma Irak isgalinde uluslararasi insancil hukuk ve
insan haklar1 hukuku konularini ele almaktadir.

Prof. Dr. Ibrahim Kaya
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Sabah Mihail Berkho
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Sabah Mihail Berkho

This essay will define the concept of “minority”, touch upon the
ethnic, religious, and sectarian minorities in Iraq, deal with the short
history of the Christian minorities in Iraq and their new structure
after 2003, and draw attention to the new geographical distribution
of the Christian minorities in Iraq with their approximate popula-
tions. Besides, this essay will discuss human rights abuses and to
what extent Iraqi Christians are subjected to it, also present pictures
of the committed human rights abuses and explain their results.

Sabah Mihail Berkho
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Bu makalede “azinhik” kavrammin tanimi yapilacak olup,
Irak’ta bulunan etnik, dini ve mezhepsel azinliklara deginilecek,
Irak’taki Hiristiyan azinliklarin kisaca tarihi ve 2003 sonrasindaki
yeni yapisi ele alinacak ve Irak’taki Hiristiyan azmliklarin yaklasik
niifuslar ile iilke igerisindeki cografi dagilimmna dikkat cekilecektir.
Ayrica makalemizde, Insan Haklar ihlalleri ile Irak Hiristiyanlariin
buna ne derece maruz kaldig1 ele alinacak olup, yapilan Insan Hak-
lar1 ihlallerinin resimleri sunulacak ve dogurdugu sonuglar ifade
edilecektir.

Sabah Mihail Berkho
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Sectarian Disintegration in Iraq and the
Targeting of Ahl al-Sunnah wal Jamaah

Dr. Mohammed Ayyash al-Kebisi

In this essay, I will deal with the concept of Ahl al-Sunnah wal
Jamaah and the situation of Ahl al-Sunnah wal Jamaah in Iraq after
2003, and discuss sectarian segregation, its cultural background and
the attitude of the government and military organizations for the
realization of the project of eliminating the Sunni presence in Iraq,
examine the actual goals of sectarian disintegration politics and the
paths followed for the achievement of this goal. Lastly, I will state
that it would be a very big mistake to consider this situation as a
domestic issue of this country, that the extent of the issue is much
larger and poses serious threats to the whole region.
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Irak’ta Mezhepsel Ayrisim ve Ehli Siinnet
Vel Cemaatin Hedef Alinmasi

Dr. Muhammed Ayyas El Kebisi

Bu makalede, Ehli Siinnet Vel Cemaat kavrami ve 2003 yil1 son-
rasinda Irak’ta Ehli Stinnet Vel Cemaat’in durumu ele alinacak olup,
mezhepsel ayrimcilik, bu durumun kiiltiirel arka plam ve Irak’taki
siinni varligini ortadan kaldirma projesinin hayata gegirilmesi igin
hiikiimet ve askeri kurumlarin takindig: tavirlardan bahsedilecek,
mezhepsel ayrisim siyasetinin gergek hedefleri ve bu hedefe ulas-
mak igin izlenilen yollar incelenecektir. Son olarak da bu olayin {il-
kenin bir i¢ meselesi sayilmasinin biiyiik bir yanhs olacagi, mesele-
nin boyutlarinin ¢ok daha biiyiik oldugu ve bolgenin tamamu igin
ciddi tehlikeler tasidigina deginilecektir.
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Din ve Inan¢ Ozgiirliigiinde Hukuk Tanzimi
2005 Yil1 Irak Anayasa Modeli
Karsilagtirmali Arastirma
Dr. Eveen Halid Abdurrahman
Dohuk tiniversitesi — 6gretim gorevlisi

Hukuk ve Idari Bilimler Fakiiltesi

Bu calisma birkag nokta tizerinden din ve inang 6zgitirliigti mef-
humunun ne olduguna ve bu hakkin Irak anayasasinda ve bagka
tilkelerin farkli dini ve mezhepsel igerikli anayasalarinda nasil dii-
zenlendigine deginmeye calisacaktir. Tiim bunlarin yam sira, bu
hakkin uluslar aras1 agidan nasil diizenlendigini var olan en énemli
engelleri, esitlik ve uzlasmaci demokrasinin bu 6zgiirliigii yasama-
daki etkilerinin ne oldugunu, kisilerin, bir dine veya mezhebe men-
sup olmalarinin sivil ve siyasi haklarmi yasamalarini nasil etkiledi-
gini de ele almaktadir.
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The Five Main Principles of Human Rights in Islam
Dr. Mohammed Shukri Ahmad Zawiyati
Duhok University / Faculty of Law / Kurdistan-Iraq

In this essay, I will discuss the essential necessities and interest,
fundamental human rights, that these five main principles form the
foundation of the Islamic law for the security of human interests and
prevention of evil deeds, and after specifying that these five rights
are right of religion, right to live, right to think, right to privacy, and
right of property I will deal with each of these rights separately. Af-
ter that, I will explain how Islamic law shows an effort to achieve
these values by way of making laws that make the protection and
guaranteeing of these rights possible and can prevent any attack on
them; besides, I will touch upon the relation between these five main
principles and human rights.
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Islam Dininde insan Haklarinin Bes Temel Esas1
Dr. Muhammed S$tikrii Ahmet Zaviyeti
Duhok Universitesi / Hukuk Fakiiltesi / Kiirdistan-Irak

Bu makalede, zaruri olan ihtiya¢ ve ¢ikarlardan, temel insan
haklarindan, bu bes temel esasin, insanoglunun ¢ikarlariin temin
edilmesi ve kétiiliiklerin engellenmesi maksadiyla Islam Hukuku-
nun temelini olusturmasindan ve bu esaslarin ayn1 zamanda insan
hukukunun temeli oldugundan bahsedilecek olup, bu bes hakkin
din hakki, yasama hakki, diisiince hakki, 6zel hayat hakki ve miilki-
yet haklar1 oldugu belirtilecek ardindan bu haklar ayr1 ayri ele ali-
nacaktir. Sonrasinda Islam hukukunun, bu haklarin korunarak ga-
ranti altina alinmasini saglayabilen ve bunlara yapilacak herhangi
bir saldirty1 engelleyebilen kanunlar koymak suretiyle bu degerlere
ulasmak igin nasil gayret gosterdigi ifade edilecek, ayrica bu bes
temel esasin insan haklariyla olan iliskisine deginilecektir.
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THE RIGHT TO A FAIR TRIAL

Since the beginning of the existence of states in history, legis-
lators and jurists have been formulating and altering laws and
legal systems in order to resolve social problems. Complex mod-
ern societies, more than ever before, require places for resolution
of disputes. Courts are one of the three main branches of govern-
ment. Judges and courts interpret constitutions and legislation
where contentious issues such as same-sex marriage, abortion, and
religious belief are involved.

The role of the judiciary in society has significantly increased in
the past decades, so that today the judiciary is shaping our daily life
like other branches of government. Courts play a significant role in
shaping the law; some assert they are actually “making law” like a
legislative branch of the government. In democratic countries, courts
have become champions of human rights, protecting unpopular
thought and minority rights. Because of that, in democratic societies
an independent judiciary is of fundamental importance.

The need for judicial independence has led to a focus on secur-
ing conditions that will guarantee security for judges individually
and collectively. However, public perception is a key aspect of main-
taining a healthy judicial branch. Tension between these two posi-
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tions may arise if the guarantees of independence are stretched so
that they appear to shield judges when their conduct undermines
the integrity of the judicial system.

The modern world has developed as one of the main legal prin-
ciples for safeguarding human rights that “everybody has the right
to a trial” decided in a fair and impartial manner. This principle has
been included in almost all human rights documents. In other
words, it is believed that to provide justice to citizens, an independ-
ent and impartial judiciary is essential. Therefore, judicial decisions
must be made independent of partisan and political influence.
Moreover, the independence of the judicial system is one of the cor-
nerstones of democratic countries. It may be the most important
cornerstone, protecting citizens against arbitrary actions of govern-
ments. An independent judiciary is the main tool for protecting hu-
man rights and preventing abuses of those rights. In effect, it safe-
guards human rights.

From another perspective, the reason for designing judicial in-
dependence is “to protect the constitution and democracy.” An in-
dependent judiciary also is a key to protect the rule of law in a de-
mocratic society. Unfortunately, our modern world still is suffering
from arbitrary government actions, the denial of fundamental hu-
man rights to citizens, and the covering up of corruptions. In all
these situations, law has been used as a tool. This has resulted in
increased loss of confidence in the “fairness of the legal and political
systems.” In 1990, the UN General Assembly approved “Guidelines
on the Role of Prosecutors” and “Basic Principles on the Role of
Lawyers.” These guidelines gave a clear understanding that an in-
dependent judiciary can only stand up with the assistance of inde-
pendent prosecutors and an independent bar.

The Universal Declaration of Human Rights (1948) provides
under article 10 the right to a fair trial: “Everyone is entitled in full
equality to a fair and public hearing by an independent and impar-
tial tribunal, in the determination of his rights and obligations and
of any criminal charge against them.” The right to a fair trial is a
norm of international human rights law designed to protect indi-

227



2.Giin / 2.0turum

viduals from the unlawful and arbitrary curtailment or deprivation
of other basic rights and freedoms, the most prominent of which are
the right to life and liberty of the person. It is also guaranteed under
Article 14 of the International Covenant on Civil and Political Rights
(ICCPR), which provides that “everyone shall be entitled to a fair
and public hearing by a competent, independent and impartial tri-
bunal established by law.” The fundamental importance of this right
is illustrated not only by the extensive body of interpretation it has
generated but, most recently, by a proposal to include it in the non-
derogable rights provided for in Article 4(2) of the ICCPR. In 1985,
to carry out this aim, the UN General Assembly adopted “Basic
Principles on the Independence of the Judiciary” to provide a model
for nations’” lawmakers to enact and enforce in their constitutions.
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The Right to a Fair Trial under the ECHR

Article 6 of the European Convention on Human Rights is a
provision of the European Convention which protects the right to a
fair trial. In criminal law cases and cases to determine civil rights it
protects the right to a public hearing before an independent and im-
partial tribunal within reasonable time, the presumption of innocence,

and other minimum rights for those charged in a criminal case (ade-
quate time and facilities to prepare their defense, access to legal repre-
sentation, right to examine witnesses against them or have them ex-
amined, right to the free assistance of an interpreter).

Article 6:

1. In the determination of his civil rights and obligations or of
any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and im-
partial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of
the trial in the interest of morals, public order or national security in
a democratic society, where the interests of juveniles or the protec-
tion of the private life of the parties so require, or the extent strictly
necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.

3. Everyone charged with a criminal offence has the following
minimum rights:

(a) to be informed promptly, in a language which he under-
stands and in detail, of the nature and cause of the accusation
against him;

(b) to have adequate time and the facilities for the preparation
of his defense;

(c) to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal assis-
tance, to be given it free when the interests of justice so require;
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(d) to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his behalf
under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot un-
derstand or speak the language used in court.

The text of the Article is merely a skeleton. The article talks
about the right to a fair trial the guarantees often apply long before
an individual has been formally charged with a criminal offence, or,
in civil cases, may apply to the administrative stages that precede
the initiation of judicial proceedings. The guarantees do not stop at
the delivery of a judgment but apply also to the execution phase.

Many of the guarantees enshrined in Article 6, in particular the
concept of fairness, apply to both criminal and civil proceedings.
The terms “criminal” and “charge” as well as “civil rights and obli-
gations” have an autonomous Convention meaning which is often
different from the national definitions of those terms. Where civil
rights or criminal charges, as defined by the Court’s case-law, are
involved everyone must have access to court, that is to an independ-
ent and impartial tribunal established by law whose decisions can-
not be subordinated to any non-judicial authority.

Much of the Court’s case-law has examined what safeguards
need to be in place to guarantee access to court. Once judicial pro-
ceedings are under way, they must normally be conducted in public
and judgment must always be pronounced publicly. They must also
be concluded by the delivery of a reasoned judgment within a rea-
sonable time and compensation must be paid for undue delays. This
obligation continues until the judgment is executed. There will have
been no determination if the intended effect of the judgment can be
altered by a non judicial authority to the detriment of one of the par-
ties. If the judgment is against a public body it must be executed
automatically. If against a private individual, it is permissible for
further steps to be required to be taken by the successful party to
enforce the judgment, so long as the State assumes the ultimate re-
sponsibility for ensuring its execution. If no other officials of the
justice system have been charged with this specific responsibility, it
will remain with the judge who gave the judgment.
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In the course of judicial proceedings, principles such as the pre-
sumption of innocence and of “equality of arms” must be observed.
Children and other vulnerable parties must be accorded special pro-
tection. Specific rights apply only to those accused of criminal
charges (Article 6 (3) a to e) but comparable guarantees where rele-
vant have been found by the Court to be required in civil cases if the
proceedings are to be adjudged “fair”.

The State is under a positive obligation to take all the steps nec-
essary to ensure that these rights are guaranteed in practice as well as
in theory. This includes putting sufficient financial resources at the
disposal of their systems for the administration of justice. Judges
who are the primary guardians of Article 6 rights. It is their respon-
sibility to ensure that proceedings in their court rooms, whether in-
vestigative, at trial or at the stage of the execution of judgments com-
ply with the all specified standards. But they are not the only public
officials with such responsibilities. The police and prosecutors are
under a duty to the victims of crimes (or surviving family members)
to ensure that they conduct an effective prosecution of the case.

Public defenders, and legal aid lawyers in civil cases, who are
charged with protecting the Article 6 rights of their clients, must
carry out their professional responsibilities to a standard which
makes the fair trial guarantees “practical and effective not theoreti-
cal and illusory”. All those involved in the administration of crimi-
nal justice have a duty to respect the dignity of the accused and pro-
tect the safety of victims and witnesses. Lack of access to lawyers
whilst in police custody or pretrial detention may also prejudice the
fairness of the trial. Ill-treatment in custody will raise issues under
Article 3 (the prohibition on torture or inhuman and degrading
treatment) or Article 8 (the right to “moral and physical integrity”
protected under the private life rubric of that article). It may also
prejudice the fairness of the trial. An arguable allegation of ill-
treatment requires an effective official investigation. This investiga-
tion should be capable of leading to the identification and punish-
ment of those responsible. Without this practical safeguard, the fun-
damentally important prohibition of torture would be ineffective in
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practice and it would be possible for agents of the State to abuse the
rights of those within their control with impunity.

Obligations under other international instruments, such as the
United Nations Convention against Torture and other Cruel, Inhu-
man or Degrading Treatment or Punishment form part of a state’s
obligations by virtue of Article 53 of the European Convention on
Human Rights.

Public officials are frequently entrusted with the administration
of procedures which have a decisive outcome for civil rights and obli-
gations, for example the taking of children into public care, the regis-
tration of land transactions or the granting of licenses. They too need
to ensure that they act in accordance with the guarantees of Article 6.

Finally, the application of Article 6 is not limited to national ju-
dicial procedures. The Court has also held that a State’s obligations
under Article 6 can be engaged by expelling or extraditing an indi-
vidual to face a trial in another State if that trial is likely to lack the
fundamental elements of due process. This principle applies in re-
verse to giving effect to foreign judgments.

CASES

“Heaney and McGuinness v. Ireland” (2000) - Case involving
two Irish citizens imprisoned for choosing to remain silent and to
use their rights not to incriminate themselves when suspected of an
IRA-related terrorist act. “The Court, accordingly, finds that the se-

curity and public order concerns relied on by the Government can-
not justify a provision which extinguishes the very essence of the
applicants’ rights to silence and against self-incrimination guaran-
teed by Article 6 § 1 of the Convention.

“Perez v_France” (2004) - “the right to a fair trial holds so
prominent a place in a democratic society that there can be no justi-
fication for interpreting Article 6 § 1 of the Convention restrictively.”

“Garcia Ruiz v Spain” - The Court has tended to follow the
Fourth Instance doctrine, stating that it is not its function to deal
with errors of fact or law allegedly committed by a national court

unless and in so far as they may have infringed rights and freedoms
protected by the Convention.Icitation needed!
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“Van Kiick v Germany” (2003) - the court took the approach of
considering the merits of the case and in finding a breach based on
the fact that the German courts had failed to follow the Strasbourg
courts approach to medical necessity on hormone replacement ther-

apy and gender reassignment surgery. This was in line and an ex-
pansion of the earlier ruling in Camilleri v Malta 2000 in which the
courts were more willing to consider the merits of the courts deci-

sion which compromised fairness, stating that the decision had been
‘arbitrary or manifestly unreasonable.

“Khamidov v Russia” (2007) - the court considered ‘abundant
evidence’ contradicting the finding of the national court thus result-

ing in an unreasonableness of this conclusion is so striking and pal-
pable on the face of it that the decision was “grossly arbitrary. Thus,
once again showing the courts changing stance in considering the
actual merits of a case. This therefore illustrates the court is develop-
ing an appellate function as opposed to a review function.

In sum; the majority of Convention violations that the Court
finds today are excessive delays, in violation of the “reasonable
time” requirement, in civil and criminal proceedings before national

courts, mostly in Italy and France. Under the “independent tribu-
nal” requirement, the Court has ruled that military judges in Turk-
ish state security courts are incompatible with Article 6. Another
significant set of violations concerns the “confrontation clause” of
Article 6 (i.e. the right to examine witnesses or have them exam-
ined). In this respect, problems of compliance with Article 6 may
arise when national laws allow the use in evidence of the testimo-
nies of absent, anonymous and vulnerable witnesses.

Conclusions

In conclusion; the right to a fair trial is fundamental to the rule
of law and to democracy itself. The right to a fair trial is absolute
and cannot be limited. The right applies to both criminal and civil
cases. It requires a fair and public hearing within a reasonable time
by an independent and impartial tribunal established by law. The
procedural requirements of a fair hearing might differ according to
the circumstances of the accused.
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Modern Diinyanin insan haklarmi korumak igin gelistirmis
oldugu, temel hukuk kurallarindan biri de; “herkesin yargilanma
hakkina sahip olmas1” bunun da tarafsiz ve adil bir sekilde gercek-
lestirilmis olmasidir. Bu kural (prensip) nerdeyse biitiin insan hak-
lar1 belgelerinde yer almaktadir. Diger bir ifadeyle; vatandaslara
adaletin bagimsiz ve tarafsiz bir yarg: tarafindan saglanmasinin te-
mel bir esas olduguna inanilmaktadir. Bundan dolay1; yargisal
kararlar, partizanca ve siyasi etkilerden bagimsiz olarak veril-
melidir. Ayrica, yarg: sisteminin bagimsiz olmasi, demokratik {iilkel-
erin temel taslarindan birisidir. Vatandaglar1 yonetenlerin
(hiikiimetlerin) keyfi uygulamalara karsi koruyan, belki de en
onemli kose tasidir. Bagimsiz yargy; insan haklarini koruyan ve bu
haklarin ihlalini engelleyen esasli bir mekanizmadir. Gergekten,
yargl bagimsizligi insan haklarini korumaya (hizmet eder).

Adil yargilanma hakki, demokrasinin kendisi ve hukukun
tstiinliigii icin temel bir ihtiyactir. Adil yargilanma hakk: kesindir
ve sinirlanmaz. Bu hak, hem ceza hem de medeni hukuk da-
valarinda gegerlidir. Bu hakkin uygulanmasi; kanunla kurulmus
olan, bagimsiz ve tarafsiz bir mahkeme 6niinde kamuya agik ve de
makul bir siire igerisinde gergeklesmesi ile olur. Adil bir sekilde
dinlenme usul kurallari, suglananin sartlarina gore farklilik gostere-
bilir.

Dog¢. Dr. Murat Yanik

Yrd. Doc. Dr. Fatih Oztiirk

234



Prof. David Pimentel

Ohio Northern Universitesi

235



2.Giin / 2.0turum

(T e Gty Laad) 4y ) giaal) 4kal jhagal) 8 day &l ) g9 sLall) AL
Jiian Ldus 3G
QSs sia of daals

Ul o of ey iy Al Joall 5ilad o SIS0 (g 0,8 31 jall ) siual) oy
Ol (=8l a6 O (Sl e e 4l a2 oy DY) s an )l
sl eda e ddaliadl e cl i glad yg e 2z Al (saliall g Al 3 sadiaall
oa cualy i)y il 48S Jsn il Clleay b Al cibilad apll llia cll 3y
Ga sllacly sallal) 3 oy 53 (2013) Al adll oSladdl o5l i 58 p Ledy )b cldlal
G 138 ) ) (ol a5 AadlY) Ayl B Greaitall (4 il (e A8 8 ey ) il
Ay By 5 Al sk Bae die Cuaiall o Jady (o215 Llall oLl 2 (ud ) JJe sns )
e ) (sl o) Ly -Llal) ASall BLiad (i) e ilasia) Gy - Alalall
o Apabanal) B} Cosnns gl iy e (B ) agd OIS 4l Cunll Cilialy QLI agales]

Sl allaiy aday 55 ailS

Gl g T A Gl sl e olad) o dend Wlall ASadl (b il s (g
Op Gl O] Al Gl alls Bsial) e Lol o sivall CallAS gl Akl ianl
Lna dage sa pealall Lalle 8 “lulal) il pally Gsaall 3 oYl Cg Aag 580 oYl
o3 Giadl Y 3 ALy 538 AL B jal) clmil) aien of e 2V 3 Aules
Aol @yl 8 lad) Ba Apiall g jall e Gl 5 a1 ) ghaill oda ) plailly s gl
i ) ALYl Gl sl g 05 Gllee PIA (e Ailiadll Gl al) clugs) e s Llal
Gy sbaill (8 Ll aalio oy oll Gl sall Jjry Gl Sla) e (5 sl
ALY el Lol iy o) 55 of A Jom leatll 55 sal LIS ool pgala
Gana 8353 sall ) clally Gl Gas A pdl) Gn e JS5 a5l AulSal

Bl (A siwal) Akl el 73 548

236



Prof. David Pimentel
Ohio Northern Universitesi

Yargi Bagimsizlig1 ve Modern Anayasal Bir Demokraside
Seriatin Rolii — Irak Vakasi

Prof. David Pimentel

Ohio Northern Universitesi

Irak Anayasasi, birgok Miisliiman iilkenin anayasasi gibi Islam’1
resmi devlet dini olarak benimser ve higbir yasanin Islami ilkelerle
celisemeyecegini bildirir. Kabul edilmelerinden sekiz yil sonra, bu
hiikiimlerin nasil uygulanacagi konusunda devam eden gerilimler
ve anlagsmazliklar var ve bunlar Islami Seriat hukukcularindan olu-
san kiiclik bir ztimreye goriiniirde “veto” yetkisi veren oldukga tar-
tismali Federal Mahkemeler Yasasinin (2013) kabuliiyle doruga
ulastyor. Bu yasa, uzun zamandir gorevinde bulunan, laik egilimli
Yiiksek Yargi Kurulu Baskanminin —Yiiksek Mahkeme Basyargici
mevkiinden dolayi- gorevden alinmasinmi da zorunlu kildi, halbuki
Baassizlastirma ile suglanan yetkililer bagkanin Baas rejimiyle gegc-
mise dayanan siyasi baglar1 nedeniyle gérevden alinmasini saglama
konusunda da hak iddia ediyorlar.

Ayni zamanda, Yiiksek Mahkeme demokrasi ilkeleriyle ya da
anayasaya aykir1 olarak temel hak ve ozgiirliiklerle gelisen her yasa-
y1 gegersiz kilmalidir. Seriata sadakat ile “temel hak ve Ozgtirliik-
ler”e sadakat arasindaki dengeyi yakalamak giiniimiiz diinyasinda
hem zor hem de hassas bir is. Miimkiin oldugu kadariyla Irak yargi-
smin tam ve giiclii bir bagimsizlifa sahip olmasini gerektirecektir.
Bu son gelismeler goz oniine alindiginda, dini otoritelere Yiiksek
Mahkeme’yi hiikiimsiiz kilma yetkisini verme, yasama islemi yoluy-
la yargi organinin basin yetkisiz kilma ve Baassizlastirma yetkilile-
rinin yargidaki yiiksek memurlari siyasi ge¢mise dayanarak gorev-
den alma faaliyeti, Irak’ta yargi bagimsizlig1 ve seriatin Irak’in ana-
yasal demokrasisindeki temel hak ve 6zgiirliiklerle uygun bir sekil-
de uzlastirilmasi ihtimali siipheli goriiniiyor.
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Arresting and the Rights of the
Arrestee in the Light of Islamic Law

Researcher / Salim Bin Mohammed Shahri

This essay will give a definition of arresting, and talk about its
place, definition, the first time it was exercised, and its importance
in terms of public interest and deterrence against crime. Also, this
essay will deal with the reality of arresting in Islamic countries, ar-
restees’ rights and the extent to which these rights are applied, sorts
of arresting practiced, and finally that Islamic Law has to be en-
forced in Islamic countries.
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Islam Hukuku Isiginda Tutuklama ve
Tutuklunun Haklar

Aragtirmaci/ Salim Bin Muhammet Sehri

Bu makalede genel olarak tutuklamanin tarifi yapilacak olup,
Islam hukukunda tutuklamanin yeri, tamimu, ilk uygulanis tarihi ve
kamu yarari ile suga kars1 caydiriciliktaki 6neminden bahsedilecek-
tir. Ayrica makalemizde Islam iilkelerindeki tutuklama gercegi, tu-
tuklularin haklar1 ve bunlarin ne derece uygulandigi, uygulanmakta
olan tutuklama tiirleri ve sonuc olarak Islam iilkelerinde Islam hu-
kukunun tatbik edilmesi gerektigi konular: ele alinacaktir.
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Naji Haraj

The Judicial System in Iraq and the
International Standards of Justice

Naji Haraj

In this essay, the extent of the change in judicial institutions,
that Iraqi judicial institutions still have not recovered from the insti-
tutional subversion that existed in Iraq before the 2003 US invasion,
and that justice —one of the main pillars in the foundation of states—
has become the most important factor in the disintegration of the
state’s unity, prevalence of oppression, and the covering of corrup-
tion in Iraq will be discussed; and similarly, the issues of how the
Iraqi justice is far from the international judicial standards needed to
be applied for the securing of justice, and that unless the judiciary is
re-empowered and the international standards needed for achieving
justice are met, getting out of the current situation does not seem
possible.

> Naji Haraj: An academic and legal researcher on human rights,
Naji Haraj had many contributions to the situation in Iraq after the
invasion. He is a member of the Executive Board of the Court of
Brussels and International Lawyers’ Association.
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Irak’ta Yarg: Diizeni ve
Uluslararas: Adalet Standartlar1

Naji Haraj

Bu makalede, yarg: kurumlarindaki degisimin boyutu, 2003 y1-
Iindaki Amerikan iggalinden 6nce Irak’ta var olan kurumsal yikim-
lardan Irak yargi kurumlarmin halen kurtulamadig1 ve devletlerin
kurulmasindaki temel direklerden biri olan yarginin, Irak’ta devle-
tin biitiinliigiiniin parcalanmasi, zulmiin yayilmasi ve yolsuzlukla-
rin Ortbas edilmesi hususunda en 6nemli etken haline geldigi konu-
lardan bahsedilecek olup, Ayni sekilde Irak yargisinin, adaletin sag-
lanmasi i¢in uygulanmas:i gereken uluslararas: yarg: standartlarin-
dan ne kadar uzakta oldugu, yarginin yeniden gii¢ sahibi olmadikga
ve adaletin elde edilmesi icin gerekli olan uluslararasi standartlara
uyulmadik¢a bu durumdan kurtulmanin miimkiin goriinmedigine
deginilecektir.

> Naji Haraj: Insan haklar1 hususunda calismalar yiiriitmekte olan
bir tiniversite 6gretim gorevlisi ve hukuki arastirmaci olup, isgal
sonrasinda Irak’ta durum ile ilgili bir¢ok katkilar1 olmustur. Briiksel
Mahkemesi Icra Kurulu ve Uluslararasi Avukatlar Birligine iiyedir.
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Abdulwahab Ahmed El-Samarrai

In the name of Allah, the Compassionate, the Merciful
Study Page Subject:

The Usurpation of Foundations of Ahl as-Sunnah
and the Sharia/Legal Works Thereof

Abdulwahab Ahmed Al-Samarrai

Two subjects will be discussed in this essay,
The First:

The invasion of mosques belonging to ahl as-sunnah and to the
community by Shiite groups, some of whom are affiliated with
schools and parties and some not related to these, an event that
gained speed in two ways two years ago:

1- The affiliation of mosques to Shiite foundations.

2- The registration of the mentioned foundations into Shiite
foundation records, expropriation of their title deeds, and the use of
armed forces in the changing of their registry of deeds.

The Second:

Sharia consequences of these operations in terms of law and
sharia.

263



2.Giin / 2.0turum

Rahman ve Rahim Olan Allah’in Adiyla
Calisma Sayfas1 Konusu:

Ehli Siinnet Vakiflarina ve Bunlarin Ser-i / Hukuki
Eserlerine El Konulmasi

Abdulwahab Ahmed El-Samarrai

Bu makalede iki konu ele alinacak olup,

Birincisi:

Bazilar1 okullar ve partilere bagh olan, bazilarimin da bunlarla
iliskisi bulunmayan sii gruplar tarafindan, ehlisiinnet vel-cemaat

camilerine el konularak, istila edilmesi olup, bu durum iki yil 6nce
iki sekilde hiz kaydetmistir.

1- Camilerin sii vakiflarina baglanmasi.

2- Bahse konu vakiflarin miilkiyetinin sii vakif kayitlara alina-
rak, tapulariin istimlak edilmesi ve tapu kayitlarmin degistirilmesi
hususunda ordu kuvvetlerinin kullanilmasi.

Ikincisi:

Yasal ve Ser-i agidan, yapilan bu ¢calismalarin Ser-i sonuglari.
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Abstract

This article is an introduction to the international law frame-
work governing the right to a fair trial, as well as the U.S. and Iraqi
legal frameworks. There are a number of common features of these
legal systems including: the right to be heard by a tribunal that is
independent, competent, and impartial;, the presumption of inno-
cence; the right to a public hearing; the right to be heard within a
reasonable time; the right to have time to prepare a defense; the
right to counsel; the right to interpretation; the right of notice of the
accusations and information about charges; the right to confront and
call witnesses; protections against double jeopardy; and protections
against self-incrimination or being forced to testify against oneself.
The purpose of this summary is primarily to provide a matrix for
self-assessment by those who are interested in ensuring that our
own systems of justice are fair and equitable.

The article also surveys the leading causes of wrongful convic-
tions in the United States, which are: eyewitness misidentification;
invalid or improper forensic science; heavy reliance on experts; false
confessions or admissions; government misconduct (police and
prosecutors); informants or snitches; incompetent defense lawyer-
ing; and ineffective review on appeal.

When evaluating the effectiveness of our criminal justice sys-
tems, it is useful to look at these two sets of issues, a little like view-
ing the world through bifocal glasses. One part of the lens is de-
signed to view things at a distance (what are the components of the
right to a fair trial?), and one part of the lens is designed to view
things close up (what are the most common failures that lead to
convictions of the innocent?). We need to have the flexibility and
inclination to shift between these perspectives if we hope to see
things clearly. In focusing upon the elements of a fair trial, as well as
the challenges to realizing that ideal, I believe we have reason to be
optimistic that the harmonization of democracy, individual rights,
and the fundamental principles of Islamic law in a constitutional
democracy in the middle east.
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I. Introduction and Caveats

I am grateful for the opportunity to address the important topic
of the right to a fair trial at this historic gathering. I come neither to
neither praise nor condemn, but rather to try to sketch a framework
for self-evaluation of our criminal justice systems as they relate to
the right to a fair trial.

It is usual to begin with a set of warnings and caveats; for me
today, this is even more necessary than usual. I speak not as an ex-
pert in criminal law, neither as an expert in Islamic law, nor as an
expert on Iraq and its Constitution. Rather, I speak as a U.S. scholar,
with expertise in United States and comparative constitutional law
and an interest in rule-of-law issues.

Today I will speak briefly about the international law framework
governing the right to a fair trial, as well as the U.S. and Iraqi legal
frameworks. I will identify what I see to be the common features of
these systems and try to identify a common (or at least mostly over-
lapping) set of requirements in order for our legal systems to provide
for a fair trial. The purpose of this summary is primarily to provide a
matrix for self-assessment by those who are interested in ensuring
that our own systems of justice are fair and equitable.

I also want to sound a cautionary note about the leading causes
(at least in the United States) of defendants who are actually inno-
cent but have been found guilty. Hundreds of wrongful convictions
have been overturned, due in large parts to advances in scientific
DNA evidence. I will describe what experts have identified as the
eight leading causes of convicting the innocent.?

II. Constitutional Democracy and the Rule of Law

As a boy I enjoyed visiting my grandmother’s farm where I sat
on the three-legged stool that was used to milk the cows. Having
three legs was important, because it enabled the stool to sit solidly
on uneven ground. Several years ago, Margaret Marshall, Chief Jus-
tice of the Massachusetts Supreme Court gave an important lecture

> See RONALD GARRETT, CONVICTING THE INNOCENT, (Harvard Univ. Press 2012).
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in which she identified three core elements of a constitutional de-
mocracy. These include “a written charter of government that ap-
portions public power, guarantees fundamental rights, and entrusts
the ultimate protection of those rights to an impartial judiciary.”?
Much like the legs of the stool upon which I sat as a boy, these three
legs — separation of powers, protection of human rights, and an im-
partial and independent judiciary — are the three legs that create
stability for constitutional democracies. “Constitutional democracy,
so defined,” Justice Marshall said, “has become the world’s gold
standard of government.”*

Today I will focus on the third leg of the constitutional democ-
racy stool, the role of the judiciary. Specifically I will speak about
one of the basic fundamental human rights that must be protected
by any constitutional democracy — the right to a fair trial. At the out-
set, however, it is important to understand that this right will flour-
ish best when it is situated on the steady stool supported by all three
legs of constitutional democracy — separation of powers, protection
of fundamental rights, and an impartial judiciary with the authority
to enforce those rights.

I would like to make one other preliminary point. Constitu-
tional democracies are accustomed to harmonizing or synthesizing
disparate and seemingly incompatible elements. For example, as a
theoretical matter it was thought for millennia that democracy was
incompatible with protecting the rights of individuals and minori-
ties: after all, in its simplest formulation, democracy, as Plato
warned, may descend into majority rule, or what he decried as mob
rule.® Simple majoritarianism (i.e., democracy) is not a good mecha-
nism for protecting individual or minority rights. But liberal consti-
tutional democracies are not simple majoritarian institutions; rather
they seek to vindicate rights as well as majority rule. An independ-

} Margaret H. Marshall, Tension and Intention: The American Constitutions and the

Shaping of Democracies Abroad, Address at the University of Utah: The Tanner
Lectures on Human Values 229 (Mar. 30-31, 2006), available at
http://tannerlectures.utah.edu/lectures/documents/Marshall 2007.pdf

4 .
Ibid

See, e.g., PLATO THE REPUBLIC Book VIII .
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ent and well-functioning judiciary is one vital mechanism for work-
ing this synthesis.

In a sense, the task being undertaken by Iraq in its constitutional
project is exceptionally ambitious and daunting, for it seeks to find a
way to harmonize not only democracy and fundamental rights and
freedoms, but the foundational principles of Islamic law as well.

In the nearly 250 years since the American and French Revolu-
tions, we have learned that it is possible to harmonize democracy
and rights. The great challenge in the coming century, at least for
countries where Muslims are a majority, will be to see if there are
ways to harmonize, synthesize and reconcile democracy, rights, and
Islamic law. This project is one that seems as daunting today as the
task of reconciling democracy and rights appeared to be a quarter of
a millennium ago.

I now turn to a brief summary of the legal frameworks — inter-
national, U.S., and Iraqi - for protecting the right to a fair trial.

I11. International Law Framework
A. The UDHR

The Universal Declaration of Human Rights® includes several
provisions relating to the right to a fair trial, including equality be-
fore the law and nondiscrimination (Article 7),” the right to an effec-
tive remedy (Article 8), guarantees against arbitrary arrest, detention
or exile (Article 9),8 the right to a public hearing by an independent
and impartial tribunal (Article 10),° and the presumption of inno-
cence (Article 11).10

The most directly relevant provision is Article 10, which states,
“Everyone is entitled in full equality to a fair and public hearing by

Universal Declaration of Human Rights, UN General Assembly, 10 December
1948,217 A (Ill), available at http://www.refworld.org/docid/3ae6b3712c.html
(accessed 10 May 2013).

7 Id. art. VIL
8 Id art. X1
° Id art. X.

' Id art. XL
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an independent and impartial tribunal, in the determination of his
rights and obligations and of any criminal charge against him.”!

B. The ICCPR

The International Covenant on Civil and Political Rights defines
these rights more precisely in Article 14:1

Article 14(1) provides for the basic right to a fair trial.

“All persons shall be equal before the courts and tribunals. In
the determination of any criminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entitled to a
fair and public hearing by a competent, independent and impartial
tribunal established by law. The press and the public may be ex-
cluded from all or part of the trial for reasons of morals, public order
or national security in a democratic society, or when the interest of
the private lives of the parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice; but any judgment
rendered in a criminal case or in a suit at law shall be made public
except where the interest of juvenile persons otherwise requires or
the proceedings concern matrimonial disputes or the guardianship
of children.”3

Article 14(2) provides for the presumption of innocence.

Article 14(3) lists minimum rights for a fair trial in criminal pro-
ceedings. These include:’

(a) being promptly informed of the charges against them in a
language they understand;

(b) having adequate time to prepare a defense and communicate
with counsel of their choosing;

" Id art. X.

International Covenant on Civil and Political Rights, UN General Assembly, 16
December 1966,999 UN.T.S. 171, available at http://www.refworld.org/docid/
3ae6b3aal.html (accessed 10 May 2013).

B,

rd,

Bd
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(c) being tried without undue delay;

(d) having the right to legal assistance;

(e) examining witnesses against them;

(f) having the assistance of an interpreter;

(g) not being compelled to testify against yourself or admit guilt

Article 14 (4) provides for taking into account the age of juve-
niles.!

Article 14(5) provides for the right to an appeal and review of
criminal convictions.!”

Article 14(6) provides for compensation for those wrongly con-
victed.!s

Article 14(7) prohibits double jeopardy.”
C. Regional Human Rights Instruments

The right to a fair trial is also enshrined in a number of regional
human rights instruments, including the African Charter on Human
and Peoples’ Rights,? the European Convention for the Protection of
Human Rights and Fundamental Freedoms,?' and the American
Convention on Human Rights.?

Taken together, these human rights instruments do not provide
a theory of what constitutes a fair trial, but they do provide a rather
detailed taxonomy of the components or features of a fair trial. Nu-
merous cases appealed to the European Court of Human Rights
have involved the right to a fair trial. When the European Court

A

7.

A

Y.

See Articles 3, 7, and 26, African Charter on Human and People’s Rights, Organi-
zation of African Unity, 27 June 1981 CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982).
See articles 5, 6 and 7 and articles 2-4 of the 7" Protocol to the Charter. European
Convention for the Protection of Human Rights and Fundamental Freedoms, Coun-
cil of Europe 4 November 1950, ETS 5.

See Articles 3, 8, 9 and 10. American Convention on Human Rights, Organization
of American States Nov. 21, 1969, 1144 UN.T.S. 143.

21

22
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reached the milestone of its ten thousandth case in 2008, 4008 of
those cases had involved the Article 6 provision regarding length of
proceedings, and 3,207 cases involved the right to fair trial. These
two related topics constituted more than 72% of the cases before the
European Court, far outpacing the next highest category, cases in-
volving property rights, which accounted for 2, 215 (or 22%) of the
first 10,000 cases.?

IV. U.S. Constitutional Law Framework

The Sixth Amendment of the U.S. Constitution is the principal
constitutional provision relating to the right to a fair and speedy
trial. The Sixth Amendment states:

“In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and dis-
trict wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for his
defense.”

The basic requirements, as interpreted and developed by the
Supreme Court, may be summarized as follows:

e Speedy trial

e DPublic trial

e Impartial jury; composition and selection of jury
e Notice of accusation

e Right to confront witnesses

e Right of defense to call witnesses

e Assistance of counsel / right of self-representation

B 50 Years ov Activity: The European Court of Human Rights — Some Facts and

Figures 4, http://www.echr.coe.int/NR/rdonlyres/ACD46A0F-615A-48B9-89D6-
8480AFCC29FD/0/FactsAndFiguresEN2010.0df.
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A. Speedy trial

In the landmark 1972 case, Barker v. Wingo,? the U.S. Supreme
Court set forth a four-part balancing test for determining whether
the right to a speedy trial has been violated. These four factors are:

e Length of the delay. A delay of more than a year is “pre-
sumptively prejudicial,” but the Supreme Court has never set spe-
cific time limits.

e Reason for the delay. Prosecutors must not use a delay for
their own advantage, but other factors such as the availability of a
witness or change of venue may justify a delay.

e Defendant’s assertion of rights. If a defendant agrees to a de-
lay when it works to the defendant’s advantage, he may not later
claim that there has been an undue delay.

e Degree of prejudice to the defendant that results from the
delay.

In the United States, the Supreme Court has held that if the
right to a speedy trial is violated, then the case against the defendant
must be dismissed or the conviction must be overturned.?

B. Public trial

In the U.S,, there is a right to a public trial, although that right is
not absolute. Exceptions include situations where excess publicity
would undermine the defendant’s due process rights,? or when
“there is an overriding interest based on findings that closure is es-
sential to preserve higher values and is narrowly tailored to serve
that interest.”?” Either the government or the accused may request a
closed trial, but the circumstances in which such requests are
granted are quite narrow.?

** Barker v. Wingo, 407 U.S. 514 (1972).

» Strunk v. United States, 412 U.S. 434 (1973).

%% See Sheppard v. Maxwell, 384 U.S. 333 (1966).

7 Press-Enterprise Co. v. Supp. Court, 478 U.S. 1 (1986).

*  See Sheppard v. Maxwell, 384 U.S. 333 (1966), Press-Enterprise Co. v. Superior
Court, 478 U.S. 1 (1986).
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C. Impartial Jury

The right to a jury trial in the U.S. does not apply to petty of-
fenses, those punishable by imprisonment for less than six months.
The size of the jury usually varies between six and twelve (based on
the applicable law),” and while jury unanimity is required in federal
trials, this requirement does not necessarily apply to state trials.3
The Sixth Amendment also requires that juries be impartial, which
has been interpreted to require individual jurors to be unbiased.
Both the defense and prosecution has the opportunity to question
potential jurors, and defendants are usually given “peremptory
challenges,” which may be used to reject potential jurors. The group
from which jurors are drawn must be representative of the state
where the crime was committed, from judicial districts defined by
statute.!

D. Notice of Accusation

Defendants have the right to be informed the nature of the ac-
cusation against them. The accusations must be sufficiently specific
to identify the crime at hand, and may not simply repeat the lan-
guage of a statute.?

E. Right to Confront Witnesses

With limited exceptions, criminal defendants have the right to
question and cross-examine witnesses against them.® Due to the
Fourteenth Amendment, this right applies in state as well as federal
courts.

¥ See Williams v. Florida, 399 U.S. 78 (1970) (holding that a state jury of six was
constitutionally adequate).

% Apodaca v. Oregon, 406 U.S. 404 (1972) (holding that the 14" Amendment re-
quirement of unanimity did not apply against states).

' See Beavers v. Henkel, 194 U.S. 73 (1904).

32 See United States v. Carll, 105 U.S. 611 (1882).

3 In Crawford v. Washington, 541 U.S. 36 (2004), the Supreme Court noted two
exceptions to the right of confrontation, dying declarations and forfeiture by
wrongdoing.

278



Brett G. Scharffs

F. Right of Defense to Call Witnesses

The right of a criminal defendant to call witnesses in his favor is
protected by the Compulsory Process Clause.*

G. Assistance of Counsel / Right to Represent Self

A criminal defendant has the right to be represented by counsel.
The Supreme Court has held that “in a capital case, where the de-
fendant is unable to employ counsel, and is incapable adequately of
making his own defense because of ignorance, feeble mindedness,
illiteracy, or the like, it is the duty of the court, whether requested or
not, to assign counsel for him.”* The 1963 case Gideon v. Wain-
wright,® held that indigent defendants in felony cases must be ap-
pointed a lawyer by the state in the event they cannot afford one.

The Supreme Court has also recognized the right of a criminal
defendant to represent himself, unless the court deems a defendant
incompetent to waive the right to counsel.”

V. The Iraqi Constitution

The Iraqi Constitution guarantees the rule of law,* equality be-
fore law,* and judicial independence.*’ Criminal defendants have a

** See Washington v. Texas, 388 U.S. 14 (1967) (holding that criminal defendants
have a right to call witnesses in their favor).

* Powell v. Alabama, 287 U.S. 45 (1932).

% Gideon v. Wainwright, 372 U.S. 355 (1963). In Scott v. Illinois, 440 U.S. 367
(1979), the Supreme Court held that a defendant is not entitled to state-appointed
counsel if the defendant was not sentenced to any imprisonment.

7 See Faretta v. California, 422 U.S. 806 (1975) (finding defendant’s right to pro se

representation); Godinez v. Moran, 509 U.S. 389 (1993) (holding court can require

defendant to be represented by counsel if it believes the accused in not fully compe-

tent to proceed without counsel); Martinez v. Court of Appeal of California, 528

U.S. 152 (2000) (right to pro se representation does not apply to appellate courts);

Indiana v. Edwards, 554 U.S. 164 (2008) (holding that a defendant may simultane-

ously be competent to stand trial and incompetent to represent himself pro se).

Constitution of Iraq, art. 15 (“Every individual has the right to enjoy life, security

and liberty. Deprivation or restriction of these rights is prohibited except in accor-

dance with the law and based on a decision issued by a competent judicial author-
ity.”), art. 28 (“No taxes or fines may be imposed, amended, exempted or pardoned
from, except in accordance with law.”).

Constitution of Iraq, art. 14 (“Iraqis are equal before the law without discrimination

based on gender, race, ethnicity, origin, color, religion, creed, belief or opinion, or

economic and social status.”).

38

39
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number of rights, including the right to counsel,*! a qualified right to
a public trial,*? a presumption of innocence, and protection against
double jeopardy.+

VI. Common Themes

The wording and conceptualization of the rights to a fair and

speedy trial vary somewhat from instrument to instrument, but the

basic components are quite easy to identify. They include:

Right to be heard by a tribunal that is independent, compe-
tent, and impartial;
Presumption of innocence;
Right to a public hearing;
Right to be heard within a reasonable time (speedy trial);
Right to time to prepare a defense;
Right to counsel;
Right to interpretation;
Notice of accusation and information about charges;
Right to confront and call witnesses;
Protections against double jeopardy;
Protections against self-incrimination or being forced to tes-
tify.

VII. The Eight Most Common Causes of

Wrongful Convictions in the U.S.

In addition to focusing upon the constituent features of a fair

trial, it is also helpful to focus on the leading ways in which the right

to a fair trial is frustrated. Due in large measure to advances in the

40

Constitution of Iraq, art. 19 (“First: The judiciary is independent and no power is

above the judiciary except the law.”).

41

Id. (“Fourth: The right to a defense shall be sacred and guaranteed in all phases of

investigation and trial.” “Eleventh: The court shall delegate a lawyer at the expense
of the state for an accused of a felony or misdemeanor who does not have a defense
lawyer.”).

42

Id. (“Seventh: The proceedings of a trial are public unless the court decides to make

it secret.”).

43

Id. (“Fifth: The accused is innocent until proven guilty in a fair legal trial. The

accused may not be tried on the same crime for a second time after acquittal unless
new evidence is produced.”).
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science of evaluating DNA, many people convicted of crimes in the
United States have later been exonerated, or found to be actually
innocent of the crimes of which they were convicted. Several schol-
ars and organizations have compiled extensive information about
the most common causes of wrongful conviction.* The following
data relates to prisoner exonerations in the United States. The causes
of wrongful convictions in other legal systems will undoubtedly
differ somewhat, but the data nevertheless offers a cautionary tale
for anyone interested in the integrity of our criminal justice systems.
According to the Innocence Project, a U.S. non-governmental or-
ganization that helps vindicate the wrongfully accused, the most
common causes of wrongful conviction in the United States are:
eyewitness misidentification; invalid or improper forensic science;
heavy reliance on experts; false confessions or admissions; govern-
ment misconduct (police and prosecutors); informants or snitches;
incompetent defense lawyering; and ineffective review on appeal.®®

1. Eyewitness misidentification. According to the Innocence Pro-
ject, “Eyewitness misidentification is the single greatest cause of
wrongful convictions nationwide, playing a role in nearly 75% of
convictions overturned through DNA testing.”

2. Invalid or improper forensic science. The Innocence Project calcu-
lates that improper forensic science is the second leading cause of
wrongful convictions in the United States.#” Many forensic tech-
niques, “such as hair microscopy, bite mark comparisons, firearm
tool mark analysis and shoe print comparisons have never been sub-

# See BRANDON L. GARRETT, CONVICTING THE INNOCENT: WHERE CRIMINAL PROSE-

CUTIONS GO WRONG, (Harv. Univ. Press 2011); see also the website of the Inno-

cence Project, www.innocenceproject.org. (last visited May 5, 2013).

Understand the Causes, INNOCENCE PROJECT, http://www.innocenceproject.org/

understand/. The numbering is somewhat different here than in some versions of the

Innocence project’s articulation, because I have separated unreliable scientific evi-

dence and heavy reliance upon experts.

Eyewitness Misidentification,, INNOCENCE PROJECT, http://www.innocenceproject.

org/understand/Eyewitness-Misidentification.php (last visited 5 May 2013).

7 Unvalidated or Improper Forensics, INNOCENCE PROJECT,
http://www.innocenceproject.org/understand/Unreliable-Limited-Science.php (last
visited 5 May 2013).

45
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jected to rigorous scientific evaluation. Meanwhile, forensics tech-
niques that have been properly validated — such as serology, com-
monly known as blood typing - are sometimes improperly con-
ducted or inaccurately conveyed in trial testimony. In some cases,
forensic analysts have fabricated results or engaged in other mis-
conduct.”4

3. Heavy reliance on experts. One common feature of cases where
defendants are eventually exonerated is that the prosecution typi-
cally relies heavily upon experts, often experts with questionable
expertise. The Innocence Project lists misconduct by forensic scien-
tists as the third leading cause of wrongful conviction, and counts it
separately from inaccurate forensic science (the second leading
cause). These experts may be scientific (for example with expertise
in analyzing fires) or psychological (for example offering opinions
about a defendant’s mental condition).*

4. False confessions or admissions. As amazing as it may seem, the
Innocence Project estimates that as many as 25% -- one fourth! -- of
all wrongful convictions include false confessions.®® When I first
heard this number I was astonished. The reasons are numerous, and
run the gamut from torture, duress, coercion, physical harm, vio-
lence, fear of violence, to intimidation. But other factors play a role
as well, including intoxication, diminished capacity, mental im-
pairment, ignorance about the law, and a misunderstanding of the
situation.!

Sometimes suspects are encouraged to make “hypothetical” or
“dream” confessions, which are later construed as being actual con-
fessions. Sometimes a suspect who has been exposed to lengthy in-
terrogation is so exhausted that he believes he should just admit to
what he is accused of doing, and then prove his innocence later.>

48
ld.
¥ Forensic Science Misconduct,, INNOCENCE PROJECT, http://www.innocenceproject.
org/understand/Forensic-Science-Misconduct.php (last visited 5 May 2013).
False Confessions/Admissions,, INNOCENCE PROJECT, http://www.innocenceproject.
org/understand/False-Confessions.php (last visited 5 May 2013).
51
Id.
.

50
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Not only are confessions (understandably) taken as evidence of
guilt, but in many cases a defendant’s insistence upon his innocence
is taken as evidence of guilt as well. Indeed, in the eyes of police and
prosecutors, such a person may be viewed as particularly hard
hearted, unrepentant, or even as a sociopath. This of course is a
straightforward non sequitur, since there is another plausible expla-
nation for a defendant insisting on his innocence — namely, that he is
innocent. To be sure, many guilty suspects do not confess, and
prosecutors and judges understandably become hardened to defen-
dants who proclaim their innocence. But it is also true that one rea-
son for refusing to confess is because you are innocent.

5. Government misconduct. Some wrongful convictions are the re-
sult of an honest mistake, but in too many cases, overzealous prose-
cutors are more focused on securing a conviction than on ensuring
truth and justice.>

One of the most common mistakes made by investigators is that
they begin to see the facts in the light of their theories, rather than
developing theories that fit the facts. When we are in the grip of a
theory, it tends to affect how and what we see. This is closely related
to the fallacy of personal wishes, the mistake of believing something
to be true because we want or expect it to be true. But this also af-
fects the way we see. Studies have shown that eye witnesses as well
as expert witnesses remember and interpret events differently once
they know what they are looking for.

a.Police misconduct. The most common forms of misconduct by
law enforcement officials include, “employing suggestion when
conducting identification procedures, coercing false confessions,
lying or intentionally misleading jurors about their observations,
failing to turn over exculpatory evidence to prosecutors, and provid-
ing incentives to secure unreliable evidence from informants.” In
cases of wrongful conviction, incidental information is often ac-
corded exaggerated significance

> Government Misconductt, INNOCENCE PROJECT, http://www.innocenceproject.org/

understand/Government-Misconduct.php (last visited May 5, 2013).

283



2.Giin / 3.0turum

b. Prosecutor misconduct.> The most common forms of prosecu-
torial misconduct include “withholding exculpatory evidence from
the defense; deliberately mishandling, mistreating or destroying
evidence, allowing witnesses they know or should know are not
truthful to testify; pressuring defense witnesses not to testify; rely-
ing on fraudulent forensic experts; and making misleading argu-
ments that overstate the probative value of testimony.”*®

Another common feature of false convictions is that the general
background and character of the defendant is viewed by prosecutors
as important evidence of guilt. In other cases, prosecutors stretch or
even manufacture a motive for the crime. In cases of wrongful con-
viction, prosecutors also commonly ignore or explain away exculpa-
tory evidence, sometimes going so far as illegally withholding the
information from the defense. When dealing with someone that
prosecutors have convinced themselves is the worst of the worst,
they often go to great lengths to portray the defendant as the rein-
carnation of evil itself.

By no means do all or even a large part of wrongful convictions
involve deliberate falsification of evidence by police or prosecutors.
Even when everyone acts in good faith, the innocent are sometimes
found guilty. Nevertheless, in cases of wrongful conviction we do
find a disconcertingly frequent pattern of prosecutorial misconduct
involving the presentation, or even creation, of false evidence.

6. Informants. In more than 15% of cases involving DNA exon-
eration, “an informant testified against the defendant at the original
trial. Often statements from people with incentives to testify — par-
ticularly incentives that are not disclosed to the jury — are the central
evidence in convicting an innocent person.”* According to a 2004

* See generally, KATHLEEN M. RIDOLFI & MAURICE POSSLEY PREVENTABLE ERROR:

A REPORT ON PROSECUTORIAL MISCONDUCT IN CALIFORNIA 1991-2009 (Veritas Ini-
tiative, 2010), available at http://law.scu.edu/ncip/file/ProsecutorialMisconduct
BookEntire online%?20version.pdf

Government Misconduct, INNOCENCE PROJECT, http://www.innocenceproject.org/
understand/Government-Misconduct.php (last visited May 5, 2013).

Informants, INNOCENCE PROJECT, http://www.innocenceproject.org/understand/
Snitches-Informants.php
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study by the Center on Wrongful Convictions, at Northwestern
University law School, lying police and jailhouse informants are the
leading cause of wrongful convictions in capital cases in the United
States.>”

7. Bad defense lawyering. Poor defense lawyering is also a signifi-
cant factor in convicting the innocent. Defense lawyers may be inef-
fective, incompetent, or overburdened. They often fail to investigate
sufficiently or prepare for trial. Court-appointed lawyers are often
poorly paid, and they handle a large number of cases. Typically,
court-appointed lawyers are themselves convinced of the defen-
dant’s guilt and offer defenses that can be characterized somewhere
along a continuum running from half-hearted to completely inept.

8. Ineffective review on appeal. Another unfortunate recurring
characteristic of wrongful convictions is a pattern of ineffective re-
view on appeal. The primary problem is the tendency of players at
each stage of the process to have too high a degree of confidence in
the effectiveness of other players as gatekeepers of guilt and inno-
cence. The process of review is often byzantine in its complexity,
and the sheer number and variety of reviews may reduce the care
with which review is conducted at each stage. Reviews are often
surprising perfunctory, and the mechanisms for genuinely consider-
ing new evidence, or correcting mistakes made at an earlier stage of
the process, are often surprisingly ineffective.

VIII. Conclusion

When evaluating the effectiveness of our criminal justice sys-
tems, it is useful to look at two sets of separate issues, a little like
viewing the world, as I have to, through bifocal glasses. One part of
the lens is designed to view things at a distance (what are the com-
ponents of the right to a fair trial?), and one part of the lens is de-
signed to view things close up (what are the most common failures
that lead to convictions of the innocent?). We need to have the flexi-
bility and inclination to shift between these perspectives if we hope

*7 ROB WARDEN, THE SNITCH SYSTEM (Ctr. on Wrongful Convictions, Nw. Univ. Sch. of
L., 2004), available at http://www.innocenceproject.org/docs/SnitchSystemBooklet.pdf
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to see things clearly. In focusing upon the elements of a fair trial, as
well as the challenges to realizing that ideal, I believe we have rea-
son to be optimistic that the harmonization of democracy, individual
rights, and the fundamental principles of Islamic law in a constitu-
tional democracy in the middle east.
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OZET

Bu makale, adil yargilanma hakkina iliskin uluslararas1 hukuk
cercevesine ve ayni zamanda ABD ve Irak hukuki cercevelerine bir
giris niteligindedir. Bu hukuk sistemlerinin ortak o6zelliklerinden
bazilar1 sunlardir: bagimsiz, ehil ve tarafsiz bir bir mahkeme tara-
findan yargilanma hakki; masumiyet karinesi; agitk durusma hakki;
makul bir zaman igerisinde yargilanma hakki; savunma hazirlamak
i¢in siire hakki; danisma hakki; yorum hakki; suglamalar: ihbar ve
suclamalara dair bilgilendirilme hakky; taniklarla yiizlesme ve tanik
cagirma hakky; cifte yargilamaya kars1 korunma hakki; kendi kendi-
ni suglama veya kendi aleyhinde tanikliga zorlanmaya kars: korun-
ma hakki. Bu 6zetin baglica amaci, kendi hukuk sistemlerimizin adil
ve tarafsiz oldugunun teminiyle ilgilenenler tarafindan bir 6z deger-
lendirme matrisi sunmaktir.

Makale ayni1 zamanda Amerika Birlesik Devletleri'ndeki haksiz
hiikiim giydirmelerin baslica nedenlerini inceliyor. Bu nedenler: gor-
gl tanigy tarafindan yanlis tanimlama; gegersiz veya uygunsuz adli
tip; uzmanlara asir1 giiven; yalan itiraf veya kabul; idare tarafindan
gorevi kotiiye kullanma (polis ve savcilar); muhbirler veya ispiyoncu-
lar; yetersiz savunma avukatlig1; temyizde yetersiz gozden gecirme.

Ceza adalet sistemlerimizin etkililigini degerlendirirken bu iki
grup halindeki meselelere bakmak, biraz diinyaya cift odakl1 gozliik-
lerle bakmak gibi, yararli olacaktir. Mercegin bir taraf1 olaylar belli
bir mesafeden goriirken (adil yargilanma hakkini olusturan unsurlar
nelerdir?) mercegin diger tarafi olaylara yakindan bakmak iizere
tasarlanmis olacaktir (masumlarin hiikiim giymesine neden olan en
yaygin kusurlar nelerdir?). Eger olaylar1 net bir sekilde gormek isti-
yorsak bu iki bakis agis1 arasinda gecis yapabilecek esneklige sahip
olmamiz gerekir. Adil bir yargilamay1 olusturan unsurlara ve ayni
zamanda bu ideali gerceklestirmedeki zorluklara odaklanirken de-
mokrasi, bireysel haklar ve Islam hukukunun temel ilkelerini Orta-
dogu’daki anayasal bir demokraside birbiriyle bagdastirma konu-
sunda iyimser olmak i¢gin yeterli nedenimizin olduguna inanryorum.
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((The Saudi prisoners in Iraq))
Saudi Lawyer
Mohammed bin Al Dumyan Al Anazi

Member of the International Commission of Jurists

Introduction:

Praise to Almighty Allah and prayer and peace be upon our
Prophet Muhammad and upon his Family and Companions.

Since the person looks in nature to a noble free life and refuse
slavery, oppression, persecution and injustice regardless of its
source, the person looks with insistence to a world free of dangers,
horrors and injustices and fulfilling equality among human beings
and offering respect to their human dignity and maintaining their
rights relating to their humanity, primarily the right to live and the
resulting civil, political, social and economic rights, and thus the
respect for human rights and the related fundamental freedoms be-
came the concern for one of the most important issues at the domes-
tic and international levels and this concern is reflected in the decla-
rations, charters and international and regional conventions for the
protection of human rights and freedoms of human being and iden-
tifying the appropriate mechanisms to implement such protection in
reality and promote human culture among human beings to inform
everyone of his or her rights and obligations and strength his or her
faith that every right earned entails obligations towards his home
country and the entire humanitarian community, and the indisput-
able fact is that the Islamic Shari’ah Law has preceded all interna-
tional charters and conventions by more than fifteen centuries to
respect and ensure human rights and confirming that justice is not
proper except with its basic pillars, represented by fair justice be-
tween people, consultation and respect for human rights and obey-
ing the leaders as ordered by Allah and his Messenger.

The Kingdom of Saudi Arabia made great strides in the area of
respecting and protection of human rights since its inception by the
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founder King Abdul Aziz, God rest his soul, who founded its pillars
based on the Islamic principles of Justice, equality, consultation and
attention to the science and scholars, and is the only country in the
world that is governed by the Islamic Shari’ah Law since it is the Con-
stitution of the country, whose implementation on the ground is the
most important guarantees for the protection of human rights and
freedoms, and that is why the Basic Law of Governance issued by the
Royal Decree No. (A/90) dated 27/8/1412H (01/3/1992G) in Article (1),
which stipulates that (The Kingdom of Saudi Arabia is an Islamic
Arab country with full sovereignty and its religion is the Islam and its
constitution is the book of Allah and the Sunnah of his Messenger
(Peach Be Upon Him)) and Article (26) of the Basic Law of Govern-
ance stipulates: (The State protects human rights in accordance with
Islamic Shari’ah Law). Thus, the Kingdom of Saudi Arabia replies for
its commitment to protecting human rights and freedoms on the Is-
lamic Shari’ah Law and on the Basic Law of Governance as well as the
Internal regulations and the international and regional conventions
and charters to which the Kingdom has joined with its reservations on
the issues that are in violation of Islamic Shari’ah Law and its perma-
nent assertion that it supports every international effort aimed at the
protection of human rights, as it is a member of the United Nations
Human Rights Council and has contributions in a number of human
rights funds under the United Nations, such as the Torture Protection
Fund and the Racial Discrimination Prevention Fund, the Children’s
Rights Fund, and other international, regional and local authorities, in
addition to its humanitarian stance and unlimited support in all areas
for the brotherly Palestinian people in support of their freedom and
independence, and participating with the countries of the world to
cope with the natural disasters through in-kind and material assis-
tance and spreading the principle of dialogue among all human cul-
tures and religions through the initiative of King Abdullah bin Abdul
Aziz for interreligious and intercultural dialogue where King Abdul-
lah bin Abdulaziz International Centre for Interreligious and Intercul-
tural Dialogue was established in Vienna in year 1434H, in addition to
the proposal of the Custodian of the Two Holy Mosques to establish a
Centre for dialogue among the Islamic sects based in Riyadh during
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the Islamic Solidarity Summit in Makkah during the month of Rama-
dan in 1433H (2012G) to reach a word, whether to avert sedition be-
tween Muslims which was emphasized by the Custodian of the Two
Holy Mosques that justice defeats tyranny and that triumph of mod-
eration is the conquering of exaggeration and his humanitarian initia-
tive by announcing the establishment of King Abdullah International
Foundation for Charity and Humanitarian Deeds and King Abdullah
bin Abdulaziz International Program for a Culture of Peace and Dia-
logue at UNESCO and his support with 5 million Dollars with the
aim to serve humanity in all over the world as capping and transla-
tion of the humanitarian principles and the universality of the Islamic
Shari’ah Law and a practical response to anyone who accuses the Is-
lamic religion as a religion of terrorism and violence and to embody
all of the above, the National Human Rights Commission and the
Human Rights Commission were established aimed at the protection
of human rights in the Kingdom of Saudi Arabia under the Islamic
Shari’ah Law and in accordance with the Basic Law of Governance
and in accordance with internal regulations, and international and
regional conventions and charters to which the Kingdom of Saudi
Arabia has joined.

After this introduction, we will talk about the working paper on
the prisoners in Iraq in three topics:

First Theme:

The International conventions on human rights which the King-
dom of Saudi Arabia has joined adopted and the founding of the Na-
tional Society for Human Rights and the Human Rights Commission.

Second Theme:

The efforts of the competent authorities in Saudi Arabia in dis-
seminating a culture of accused human rights and the reform of
those with deviant thought.

Third Theme:

The Saudi prisoners in Iraq and implementing on them the jus-
tice of the Islamic Shari’ah Law and the international law.
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THE FIRST THEME

The International conventions on human rights which the
Kingdom of Saudi Arabia has joined adopted and the founding of
the National Society for Human Rights and the Human Rights
Commission.

First: The international conventions on human rights joined
and adopted by the Kingdom of Saudi Arabia:

1- The Universal Declaration of Human Rights (1948) and it
had reservations about the articles (16) and (18).

2- The “Cairo Declaration on Human Rights”, adopted by the
Organization of the Islamic Conference on 5 August 1990.

3- Convention on the Rights of the Child (February 1996) with
reservation to the articles that contravene with the provisions of the
Islamic Law.

4- International Convention on the Elimination of all forms of
Racial Discrimination (November 1997) with general reservation to
any contravention with the provisions of the Islamic Law and spe-
cial reservation about Article (22) for referring the dispute to the
International Tribunal.

5- The Convention against Torture and other cruel, inhuman or
degrading treatment or punishment (November 1997) with a reser-
vation to Article (20) relative to granting jurisdiction to the follow-
up Committee.

As well as the reservation to Section (1) of Article (30) relative to
referring the dispute to the International Court of Justice.

6- The Convention on the Elimination of all Forms of Discrimi-
nation against Women (December 2000) with general reservation to
any contravention of the provisions of the Islamic Law, and specific
reservation too Section (2) of Article (9), which grants women equal
rights with men with respect to the nationality of their children, as
well as Section (1) of Article (29) relative to referring the dispute to
the International Court of Justice in case of failure of the arbitration.

7- Arab Charter on Human Rights which was approved at the
Arab Summit in Tunisia in the year 2004 and includes a set of rights
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and guarantees to be provided for in the local regulations and legis-
lations.

8- Covenant of the Rights of Child in Islam.

With the joining of the Kingdom to the international treaties,
these treaties became part of the Saudi legal system. The Kingdom is
committed not to issue any law contrary to the provisions of these
treaties, but the Kingdom is committed to revise the laws to ensure
compatibility with these treaties to which it had joined as provided
for in Article (70) of the Basic Law of Governance, where it stipu-
lates: “The international regulations, treaties and conventions and
the privileges are issued and are modified by Royal Decrees. There-
fore, the provisions of any International Treaty or Convention, ap-
proved by Royal Decree, shall be effective, and thus the courts may
rely on them in a direct basis in their judgments and its implementa-
tion still requires that the judiciary in the Kingdom adopt them.

Second: Establishment of the National Society for Human
Rights and the Human Rights Commission:

The Royal approval was issued for the establishment of the Na-
tional Society for Human Rights as the first non-governmental or-
ganization in the Kingdom in the year 1425H (2004G) aimed at pro-
tecting human rights in accordance with the Basic Law of Govern-
ance originated from the Qur’an and the Sunnah and in accordance
with the laws in force and the declarations and covenants on human
rights issued by the Arab League, the Organization of the Islamic
Conference, the United Nations and its agencies and its competent
committees and in line with the Islamic law.

Among their objectives are the cooperation with the interna-
tional organizations working in the field of human rights and stand
against injustice, abuse, violence, torture and intolerance.

The Society shall, in accordance with Article (3) of its Law, have
the following functions:

1- Ensure the implementation of the provisions of the Basic
Law of Governance and the Kingdom’s internal laws in relation to
human rights.
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2- Ensure the implementation of the obligations of the King-
dom towards human rights issues, as set out in the Cairo Declara-
tion on Human Rights in Islam, the United Nations Charter, and the
international conventions and instruments on human rights.

3- Receive complaints and their follow-up with the competent
authorities, and verify the cases of violation and breaches related to
human rights abuses.

4- Submit the opinions and proposals to the government and
private bodies to promote education and the dissemination of in-
formation in the field of human rights.

5- Deal with human rights issues in the international bodies in
General, and the international non-governmental organizations in
particular.

6- Study the international charters and instruments related to
human rights and their implementation.

7- Hold the local, regional and international conferences, sym-
posiums, and seminars related to human rights.

8- Encourage the regional and international cooperation for the
promotion and protection of human rights.

9- Issue specialized publications on human rights.
Third: Establishment of the Human Rights Commission

The establishment of the Human Rights Commission in the year
1426H (2005G) in accordance with Article (1) of its law aimed to pro-
tect and promote human rights in accordance with international hu-
man rights standards in all areas and spread awareness and ensure
their application in the issuance of the provisions of Islamic Law,
where it is the government commission concerned with the expres-
sion of opinion and advice on the issues of human rights and Article
(5) of its law stated that the Council of the Commission, which is the
dominant authority over the Affairs of the Commission, takes all
measures necessary to achieve its objectives within its law, including:

1- Ensure the implementation of the laws and regulations in
force by the government authorities in relation to human rights and
detect the breaches in violation of the regulations in force in the
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Kingdom, which constitute a violation of human rights, and take the
necessary statutory measures in this regard.

2- Express an opinion on draft laws on human rights and re-
view the existing laws and propose their amendment in accordance
with the statutory procedures.

3- Follow up with the governmental authorities for the appli-
cation of international human rights instruments joined by the
Kingdom, and make sure that these authorities take the necessary
measures to implement them.

4- Express an opinion on the international human rights in-
struments concerning the Kingdom’s joining to them, or the provi-
sions contained therein.

5- Approve the reports of the Kingdom relating to human
rights, and submit as needed by the President of the Commission to
the Prime Minister.

6- Visit the prisons and detention centers at any time without
the permission of the competent authority, and submit a report in
this respect to the Prime Minister.

7- Receive the complaints on human rights, verify their valid-
ity and take the statuary measures in this regard.

8- Set the general policy to develop awareness on human
rights and propose ways to promote human rights education and
awareness through the institutions and agencies concerned with
education, training, media and others.

9- Approve the issuance of bulletins, magazines and publica-
tions related to the objectives of the Commission and its functions.

10- Cooperate with the national, regional, and international as-
sociations, organizations and institutions working in the field of
human rights to achieve the objectives of the Commission and the
development of their relations.

11- Approve the holding of domestic and international confer-
ences and seminars on human rights issues, and participate in them
accordance with the statutory procedures.

12- Approve the lawsuits and reply to them with regard to hu-
man rights issues.
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SECOND THEME:

The efforts of the competent authorities in Saudi Arabia in
disseminating a culture of accused human rights and the reform of
those with deviant thought.

First: The efforts made by the competent authorities in the
Kingdom of Saudi Arabia in disseminating a culture of the rights
of the accused:

In application of all of the above and in recognition of the Min-
istry of the Interior of the Kingdom of Saudi Arabia to the impor-
tance of disseminating the culture of human rights ordered by the
Custodian of the Two Holy Mosques King Abdullah bin Abdul Aziz
and since it believes that true security, law enforcement and stability
can only be achieved with justice, equality and respect for human
rights, its commendable efforts led to holding several scientific
events with respect to the rights of the accused in Shari’ah and the
law implemented by the Public Security for its staff in cooperation
with Naif Arab University last year, in addition to the first scientific
seminars on the same topic, which were held two years ago, and all
are aimed at identifying the fundamental human rights in Islamic
Law, the international and regional instruments, and Saudi laws.

These scientific seminars focused mainly on the human rights of
the accused as stipulated in the Criminal Procedure Law and the
importance of the relationship between Bureau of Investigation and
Public Prosecution and the criminal control authorities and the role
of each of them in protecting the rights of the accused.

These seminars highlighted the provisions of Article (2) of the
Criminal Procedure Law that (It is prohibited to physically or men-
tally harm the arrested person or to torture him or treat him in a
degrading way).

Article (35) of the law stipulated that (other than in cases of fla-
grante delicto, no person may be arrested or detained except by or-
der of the competent authority, and must be treated with dignity
and may not be harmed physically or mentally and must be in-
formed of the reason of the detention, and has the right to contact
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anyone to inform him), and the law also stipulated that it is prohib-
ited to have an influence on the accused when being interrogated,
and stipulated that interrogation is done if there is no effect on the
will of the accused to make a statement and not to make him swear
in and not to use coercive means against him. The Criminal Proce-
dure Law also provided for the inviolability of the persons and their
homes, their offices and their cars and to prevent the criminal inves-
tigation officers from entering them except with a reasoned order of
the Bureau of Investigation and Public Prosecution.

This is in addition to highlighting many of the rights guaran-
teed by the Criminal Procedure Law for the accused, including the
right to use an agent or attorney to defend him in the investigation
and trial stages, and be investigated by an independent authority,
which is the Bureau of Investigation and Public Prosecution, an
agency whose members have high efficiency, impartiality, and in-
dependence, and the Commission also played a statuary role to visit
the prisons and detention centers at any time without compliance
with the official working hours and make sure that there are no
prisoners or detainees in an unlawful manner and review the re-
cords of the prisons and detention centers and contact the prisoners
and detainees and to hear their complaints and receive complaints
from anyone who learns that there are prisoners or detainees in an
unlawful manner or in a place not designated for imprisonment or
detention, where the Criminal Procedure Law stipulates that the
member of the Commission shall go immediately to the place of the
prisoner or detainee and conduct an investigation and order his re-
lease if his imprisonment or detention was illegal and prepare a re-
port in this regard to be submitted to the competent authority for
the implementation of the law against the causers. In fact, these
seminars highlighted the role played by the criminal investigation
officers in security enforcement and combating crime within the
framework of respect for human rights in accordance with Article
(24) of the Criminal Procedure Law, which stipulates (The criminal
investigation officers are persons who search for the perpetrators of
crimes and arrest them and collect the information and evidence
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necessary for the prosecution and indictment), in addition to the
other powers provided for by the law, all of which are aimed to
achieve security and justice.

The Kingdom of Saudi Arabia is applying a set of international
resolutions and principles relating to the protection of all persons
under any form of detention or imprisonment, some of which are
adopted by the United Nations General Assembly in its Resolution,
No. (43/173) issued in December 1988 regarding the set of principles
relating to the protection of persons under any form of detention or
imprisonment, in accordance with Rule No. (16), which stipulates
that if a detained or imprisoned person is a foreigner, he shall im-
mediately be informed on his right to contact using the appropriate
means one of the consular centers or the diplomatic mission of the
country that he is a national thereof or which may otherwise receive
such communication in accordance with international law.

According to Rule No. (18), the detainee has a number of rights
including;:

The detained or imprisoned person has the right to contact his
lawyer and to consult with him.

The detained or imprisoned person is allowed sufficient time
and adequate facilities to consult with his lawyer.

In accordance with Rule No. (19), the detained or imprisoned
person has the right particularly to be visited by his family members
and to correspond with them and have the opportunity to commu-
nicate with the outside world, subject to reasonable conditions and
restrictions as determined by law and the legal regulations, where
those principles are provided for in the Saudi Law of Criminal Pro-
cedure issued in 2001 and the legal system in 1422H (2001G), which
is an application for the protection of the rights of accused in the
investigation and trial stages.

Indeed, the Kingdom of Saudi Arabia is making strenuous ef-
forts to combat crime and terrorism at all standards and levels, try-
ing to identify the factors and reasons behind the existence of the
crime phenomenon and combat it in multiple methods and formats,

313



2.Giin / 3.0turum

where these methods and ways are derived from the Islamic
Shari’ah Law and the international principles in the fight against
crime and the focus of these efforts in combating crime and terror-
ism can be divided into three main phases:

Pre-commitment of crime phase, to build the individual and
strengthen him religiously and behaviorally to fight deviation and
crime itself, indicating the Islamic instructions that govern the indi-
vidual behavior and tendency and its contents of these instructions,
such as forms of awakening of a desire and intimidation, in addition
to the development of precautionary measures of social nature to
narrow the chances of committing a crime.

The second phase is the controlling phase when a crime is
committed and tracking the offender and making inferences and
investigation to arrest him and hand him over to the judiciary Au-
thority for prosecution.

The third phase is the control after the crime is committed,
which represents the application of the Islamic penalties and an-
nouncing the punishment and its implemented publicly and offering
reform and rehabilitation to the offender to become once again a
good member in the society, which was applied to the accused of
terrorism cases, where they have been brought to justice and giving
fair trials for them in the presence of lawyers who were appointed
through the accused, and anyone who is unable to appoint a lawyer,
a lawyer shall be appointed for him through the Ministry of Justice
in the Kingdom of Saudi Arabia by choosing the best lawyers and
paying their fees.

Second: Reform of those with deviant thought

With regard to the reform of those with deviant thought, the ac-
cused suffering from of intellectual deviation are referred to Prince
Mohammad bin Naif bin Abdulaziz Counseling and Care Center,
which was established in the year 1427H (2006G) as an educational
correctional institution in charge of the development of the cognitive
and behavioral skills through a number of programs administered
by a elite educators and experts in the diverse scientific disciplines
and then releasing them after ensuring the safety of their ideas after
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the deviation and their return as good members to the society. The
Center carries a vision to be a global model to achieve intellectual
security based on the intermediary of Islam and promote a spirit of
national affiliation. The mission of the Center is to reach a commu-
nity that applies intermediary and moderation, both in terms of
thought and behavior, and contribute in the efforts of prevention of
deviant ideas and reform the groups that suffered from them
through specialized scientific and practical programs,. The general
objectives of the Centre are as follows:

- Contributing in the dissemination of the moderation and in-
termediary concept and reject extremism and the deviant
ideas.

- Achieving an intellectual, emotional and social balancing
among the targeted groups.

- Highlighting the role of the Kingdom in the fight against ter-
rorism and confront the deviant and misguided thoughts
and care and reform its citizens.

Subsidiary objectives are as follows:

- Contributing in the Kingdom’s preventive efforts to confront
the extreme and deviant ideas.

- Identifying the quality of intellectual deviations of the tar-
geted groups.

- Offering rehabilitation to the targeted groups for gradual in-
tegration into the community and caring for them.

- Communicating with the families of the targeted groups and
offering them the assistance.

One of the most important programs performed by Prince
Mohammad bin Naif bin Abdulaziz Counseling and Care Center is
the Counseling Program, where the Counseling Program is the first
step in the efforts of Prince Mohammad bin Naif bin Abdulaziz
Counseling and Care Center, which is a method for modifying the
wrong ideas about some Islamic issues, aimed to build valid Islamic
concepts based on the moderation approach, where 15 nationalities in
the Kingdom of Saudi Arabia benefited from the Counseling Program
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and the number of persons benefiting from courses and sessions of
individual counseling reached 8961 until the year 1433H (2012G), of
which 11 cases were women who were counseled, and 95 courses
were offered benefiting 1499 prisoners, held by 220 academics and
specialists offering many programs for the detainees on the subject of
Islamic Shari’ah, politics, psychology, sociology, and history, ad the
cost of the counseling project was more than 144 million Riyals. The
counseling services are offered through the following programs:

First: Therapeutic counseling:

Definition: A quiet dialogue, a constructive discussion, and a
good sermon, by qualified personnel of legal, psychological and
social skills, to clear up the doubts and correct the ideas by offering
the proper Islamic knowledge derived from of the Qur’an and Sun-
nah to help the beneficiaries to give them up, through individual
meetings, or courses and seminars of various specialization.

Objective: To correct the ideas of the detainees from the intel-
lectual doubts that they suffer based on the Quran and Sunnah.

Implementation mechanism: A therapeutic counseling pro-
grams inside the detention centers through:

1. Case study session of the diagnosis and psychiatric evalua-
tion with the psychologist.

2. Short individual counseling sessions for about two hours
with a Committee of Sheikhs.

3. Lengthy study sessions, which are the scientific sessions
conducted through the scientific lectures.

Second: Preventive Counseling:

Definition: Conducting preventative awareness campaigns di-
rected to certain areas, provinces, cities and the displaced, aimed at
all components of the society, including lectures, seminars, speeches,
scientific courses and educational competitions that are held in
mosques, schools for both genders, clubs, and public squares.

Objective: Safeguarding the society from the ideas of immod-
eration, extremism and intransigence and introducing to the citizens
and residents of the seriousness of these ideas and informing them
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about the experiences of those caught in the trap of terrorism and
atonement.

Implementation mechanism: Organizing lectures, seminars,
cultural competitions and open forums that target all segments of
society through:

1. Mosques.
Universities and schools for boys and girls.
Sports and literary clubs

Public squares.

A

Houses for the families with books and questions on their
content and related prizes.

Third: Targeted Counseling:

Definition: Targeting some families that embrace themselves or
one of their children or more false ideas or one of them had gone to
places of conflict and riot in order to study the conditions of these
families and communicate with them through the counseling com-
mittees of both genders and in different disciplines.

Objective: Correcting the thought among some families that
have extreme ideology or one or more of their children and studying
their cases from the Sharia’h, psychological and social aspects.

Implementation mechanism: Through the home visits to fami-
lies previously selected of both genders by a committee composed of

members of the counseling committees from different disciplines
and of both sexes.

Fourth: Women’s counseling:

Definition: Counseling women inside and outside the detention
centers by the counseling committees formed of women who are
qualified legally, psychologically and socially and participating in
other counseling programs that target the components of society.

Objective: Dialoguing with the women who have extreme ide-
ology and offering council to them and studying their psychological
and social conditions to correct their false and distorted ideas and
immoderation among women.
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THIRD THEME:

The Saudi prisoners in Iraq and implementing on them the
justice of the Islamic Shari’ah Law and the international law

First: Applying Justice according to the Islamic law:

In the beginning, we would like to emphasize that the security
of the brotherly Iraq is an integral part of the security in the King-
dom of Saudi Arabia and we stand against anyone who commits a
crime of any kind, whether in the Kingdom of Saudi Arabia or in
Iraqg, but at the same time we demand that the accused be investi-
gated and tried in accordance with the standards of Justice in the
Islamic law and in the international laws and agreements, and we
emphasize an important principle of justice, which is the judiciary
independence and non-interference of any authority in the country
in the judgments issued by the courts, either by dictating certain
judgments or attempting to have an influence on the judge to rule in
particular way or prevent its issuance in a participial case if issued.
There is no doubt that the justice will remain elevated when the ju-
diciary is independent away from sectarianism, favoritism and the
impact of the ruling authority and other influencers. Our Caliphs,
God bless them and their subsequent fair rulers were fine role mod-
els as they gave the judiciary all indications of prestige and honor
and they elevated the standing of the judiciary to serve justice and
establish the rules of Justice, and they did not try to interfere in the
judicial decisions, but they guaranteed respect and implementation
for the judiciary, but they used to sit with their opponents in courts,
and the judgments were issued against them, so they execute them
in obedience to the law and justice.

This is what we wish the rulers and the officials in the Islamic
countries to abide by so that justice, security, safety, prosperity and
respect for human rights and freedoms can prevail in all Islamic
countries.

We would like to mention about the Saudi prisoners and call
upon the Iraqi authorities to respect the stipulations of the Islamic
Shari’ah law to serve justice and prevent injustice and aggression
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and strengthen the principle of equality as equal is an authentic Is-
lamic principle, as no justice without equality and rights cannot be
achieved without justice and Islam has ensured justice, everyone has
the right to be litigated according to the Islamic Law, God says ((If
you differ in anything among yourselves, refer it to Allah and His Messen-
ger)), Verse (59) Chapter An-Nisa, and its is the right of human be-
ing to fight any suffering of injustice, as God says ((Allah loves that
evil should be noised abroad in public speech, except where injustice has
been done)) Verse (148), Chapter An-Nisa and Islam has established
several rules for the justice principles in the courts, and thus it is
allowed to seize an individual’s right to defend himself, as the Mes-
senger of Allah Peace Be Upon Him said ((If two litigants approach
you, do not explore until you hear from the other as you heard from
the first one as this maybe more proper to serve justice)).

The Islamic Shari’ah decided an important principle which pre-
ceded all legal systems, which is not to criminalize except with a
Shari’ah text, as God says ((We were wrath until we had sent a Messen-
ger (to give warning)) Verse (15) of Chapter Al-ISRA.

The Islamic Shari’ah established an important principle of jus-
tice, which is not to convict a person and not to charge him with an
offence except after he is proved guilty with convincing evidences in
court, God says ((If a wicked person comes to you with any news, ascer-
tain the truth,)) Verse (6) of Chapter Al-Hujurat.

The penalty may not exceed as determined by the Shari’ah for
the crime, as God says ((These are the limits ordained by Allah; so do not
transgress them)) Verse (229) of Chapter Al-Bagarah, and the Shari’ah
decided the principle of personal punishment decided as no one
may be charged with a fault of others and God says ((No bearer of
burdens can bear the burden of another)) Verse (7) of Chapter AL-
Zumar, and the Islamic Shari’ah stipulates ruling by justice for all
persons regarding all matters as God says ((Allah command you to
render back the Trusts to those to whom they are due; and when you judge
among people, you must judge with justice)), Verse (58) of Chapter Al-
Nisa, and the Islamic Shari’ah decided that the judges are responsi-
ble for their actions as the Messenger of Allah Peace Be Upon Him
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said ((The judges are three, two in hellfire and one in Paradise, a judge
who knew the right and ruled thereby and he is in paradise, and a judge
ruled with ignorance and he is in hellfire and a judge knew right but he
deviated and he is in hellfire)).

Second: The Accused rights in the International Law.

We call on the Iraqi authorities to abide by the international
charters, such as the United Nations Charter and the international
conventions on human rights, especially the Convention against
Torture and other forms of cruel, inhuman or degrading punish-
ments and the Universal Declaration of Human Rights for the Saudi
prisoners in Iraq.

The number of Saudi nationals held in Iraqi prisons is 61 prison-
ers for various offences, including terrorism and other issues, where
the number of those sentenced to the death penalty is five and the
death penalty was executed on one Saudi national and the rest are
awaiting the execution of death penalty, and the Saudi prisoners are
distributed to 4 regular prisons, which are Al Nasiriyah Prison in Zhi
Qar Governorate, Soussa Prison in Al Sulaimaniyah Governorate,
Badush Prison in Al Mosul Governorate, and Al Karkh Prison in
Baghdad, and we in turn call on the Iraqi authorities to reconsider
the sentences against some prisoners to the death penalty since those
sentences do not meet the fair trial requirements and regulations and
we also call for the cessation of the atrocities and torture inflicted on
Saudi prisoners, which was revealed by one of the released prisoner,
Abdullah Al Anazi after spending 8 years in prison and confirmed
that he was tortured as well as other convicts by members of the Ira-
nian Revolutionary Guard in one of the Iraqi prisons, and he con-
firmed that he was in six prisons, most notably Abu Ghraib Prison
and that he faced various types of torture by members of Al Mahdi
Army and the Iranian Revolutionary Guard and we are afraid that
these violation are triggered by ideological and political motives that
led to inhuman treatment with the Saudi prisoners.

As the Kingdom of Saudi Arabia is trying to bring its nationals
spend their prison term in their homeland, it has signed an agree-
ment to exchange prisoners sentenced to custodial penalties, but this
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agreement does not cover convicts on death row and this agreement
was endorsed by the official authorities in the Kingdom of Saudi
Arabia and is awaiting to be endorsed by the official authorities in
the State of Iraq in order to exchange the prisoners sentenced to cus-
todial penalties.

An agreement was made between the Kingdom of Saudi Arabia
and the State of Iraq to form a joint Commission to meet in the
Kingdom of Saudi Arabia to enable transfer of the persons sen-
tenced to custodial penalties, and this took place during the meeting
of the Saudi Minister of Interior Prince Mohammed bin Nayef with
the Deputy Minister of Interior Adnan Al-Assadi, during his visit to
Riyadh in the year 2012.

We would like to stress as we present this paper about the
Saudi prisoners in Iraq is that the judiciary is one of the most impor-
tant government facilities in any country charged with the protec-
tion of human rights. To this end, the necessary guarantees were
developed - at the international or domestic level — to ensure the
good functioning of this facility, and the judicial guarantees of hu-
man rights at the international level means that the national courts
should meet the requirements set out in the international law, espe-
cially international human rights conventions, and the international
law has developed general controls for judicial organization at the
international level, leaving the details of their implementation for
each country in line with their political systems, where the texts of
the international conventions are imposed on the member countries
the judiciary independence rule and the need for a fair trial, which
in turn requires the availability of important and indispensable pro-
cedures and principles for the protection of human rights, such as
the need for the court to have enforceable judgments even if issued
against the agencies of the government and the respect for the prin-
ciple of legality of offences and penalties, and not to implement pe-
nal laws with retroactive effect, and the need for trial of the accused
within a reasonable time, otherwise the accused shall be released in
the course of the trial proceedings and the right of defense. The judi-
cial guarantees of human rights were assured in each of the Univer-
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sal Declaration of Human Rights, the International Convention on
Civil and Political Rights, and other international and regional con-
ventions, such as the Arab Charter on Human Rights through the
legal texts.

Article (10) of the Universal Declaration of Human Rights stip-
ules that everyone is entitled on equal basis with the others an inde-
pendent and impartial tribunal hear his case in a fair and public
hearing to decide his rights and obligations and in any criminal
charge against him.

Article (11) of the same Declaration stipulates the rule that the
accused is innocent until proven otherwise in a public trial fulfilling
all guarantees that are necessary to ensure that the right of defense,
and Section(2) of Article (11) of the same Declaration ensured the
principle of legality of offences and penalties, and not to implement
penal laws with retroactive effect, which stipulates that “no one
shall be held guilty of any criminal offence on account of any action
or omission that was not at the time an offence under national or
international law, and no more severe penalty shall be applied than
the one applicable at the time the criminal act was committed. “

In contrast, the International Convention on Civil and Political
Rights in the year 1966 to promote the judicial human rights guaran-
tees through the text of Article (15) in the first Section benefiting the
parties to the contract in application of the principle of legality of
offences and penalties, and not to implement penal laws with retro-
active effect and benefiting from any legal text issued after the of-
fence is committed if containing a lighter penalty, the principle of
executing the law the more favorable to the accused.

Among the human rights guarantees concerning the independ-
ence of the judiciary and the equality of the defendants before the
courts and right to a fair public hearing is stipulated in Article (140
of Section (1) of the International Convention on Civil and Political
Rights which stipulates that all people shall be equal before the
courts and the right of each individual that his case is heard in a fair
and public hearing by a competent, independent and impartial court
established by law.
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Section (2) of the same Article asserted that the defendant is in-
nocent unless proven guilty according to law, and Section (3) of the
same Article of the International Convention on Civil and Political
Rights provided for guaranteeing the rights of the accused during
the trial, such as informing the accused immediately in detail and in
a language that he understands of the nature and cause of the
charge against him and giving him all the necessary facilities and
the sufficient time to prepare his defense and contact a lawyer of his
choice and not to delay his trial, and to be tried in his presence and
has the right to defend himself personally or through legal assis-
tance of his choice if he had the resources that allowed him to do so,
and if not possible, a legal assistance is assigned to the accused if
dictated by the interests of justice, and the accused may discuss the
witnesses of the evidences himself or by others and obtain the con-
sent to summon the examination of witnesses him or by others un-
der the same conditions as applied in the case of accusation wit-
nesses, and the accused shall not be compelled to testify against
himself or to force him to confess himself. The accused has the right
to appeal the sentence issued against him in a Supreme Court within
the legal time limit. It is the right of the accused to obtain adequate
compensation in the event of sentence annulment, or getting an am-
nesty as a result of failure to serve justice unless the accused is party
to this failure and not to allow a sentence for the same act twice.

Article (8) of the Arab Charter on Human Rights stressed the
prevention of torture and inhuman treatment and in Article (11) and
(12) stressed equality before the law and the courts and Article (13)
stressed the right to a fair trial and Article (15) stressed that no crime
and no punishment except pursuant to a text and Article (16)
stressed that the accused is innocent until proven guilty and the
Charter stressed in Article 20 the right of the prisoner to humane
treatment.
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Ass. Prof. Waadi Suleiman Mazuri
Faculty of Law - Duhok University - Kurdistan Territorial Administration

A View on Capital Punishment in Iraqi Law
and its Relation to Fair Trial

Ass. Prof. Waadi Suleiman Mazuri

Faculty of Law - Duhok University -
Kurdistan Territorial Administration - Iraq

This study shows, as based on the previous report by Amnesty
International, that there is a worrying increase the number of death
convicts in Iraq. Because, there are 96 more cases of death sentence
compared to last year, which is considered a worryingly high rate.

Besides, most of the cases which involve confessions taken un-
der torture and mistreatment and result in death verdicts cannot
reach international standards. This study deals with the notion of
fair trial and its rudiments, the importance of the issue of death sen-
tence, its relation to fair trial and summarizes the conclusions it has
arrived to.
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Irak Yasasinda idam Ceza’sina Bir Bakis
ve Adaletli yargilama ile iligkisi

Yrd. Dog. Dr. Va’di Siilleyman Mazuri

Hukuk Fakiiltesi - Duhok Universitesi -
Kiirdistan bolgesel yonetimi - Irak

Bu calisma uluslararasi af orgiitiiniin daha evvelki raporuna bi-
naen Irak’ta idam hiikiimlerinin sayisinda endise verici bir artisin
oldugunu gostermektedir. Zira gegen seneye kiyasla bu yil 96 idam
vakas1 bulunmaktadir ki bu endise verici biiyiik bir oran olarak ka-
bul edilmektedir.

Ayrica iskence ve kotli muamele altinda alinan itiraflarin da
dahil oldugu idam karariyla sonuglanan davalarin ¢cogu uluslararasi
standartlara ulasamamaktadir. Bu ¢alisma adil yargi mefhumunu ve
temellerini, idam cezasinin 6nemini, adil yarg ile iligkisini ele al-
makta ve vardigi sonuglar1 6zetlemektedir.
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Miieyyid El-izzi

The Principle of the Right to a Fair Trial
Muayyid al-Izzi

In this essay, it is aimed to make a general call toward discuss-
ing the meaning of “the principle of the right to a fair trial”, on the
basis of judicial principles that are just and far from doubtfulness,
Islamic law, the Universal Declaration of Human Rights, and in-
ternational agreements. Afterwards, the place of “the right to a fair
trial” in Iraqi law, Islamic law, the Universal Declaration of Human
Rights, and international agreements will be discussed, and the
trial of Prof. Tariq Hashimi and his bodyguards, the role of the
lawyers whose purpose is defence and surveillance will be touched
upon as examples, and it will be explained that a set of principles
were disobeyed in these courts and thus “the right to a fair trial”
was violated.
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Adil Yargilanma Hakk ilkesi
Miieyyid El-Izzi

Bu makalede, saibeden uzak ve adil yargi prensipleri, Islam
hukuku, Insan Haklar1 Evrensel Bildirgesi ve uluslararasi sozleg-
melere dayanilarak, “Adil yargilanma hakki ilkesinin” anlaminin
tartisilmasina genel bir ¢agri yapilmas: hedeflenmektedir. Sonra-
sinda, Irak hukuku, Islam Hukuku, Insan Haklar1 Evrensel Bildir-
gesi ve uluslararasi sozlesmelerde “Adil yargilanma hakkinin”
yerinden bahsedilecek ve Sayin Prof. Tarik Hasimi ve korumalari-
nin yargilanmasina, savunma ve gozetleme amach olan avukatla-
rin bu konudaki roliine 6rnek olarak deginilecek ve bu mahkeme-
lerde bir dizi ilkelerin ¢ignenerek “Adil yargilanma hakki ilkesi-
nin” ihlal edildigi anlatilacaktur.
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